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A  Clain  was  allowed  in  the  County  Court  of   Calhoun 
County  in  favor  of  appellee    (hereinafter  called  plaintiff) 
against   the   estate   of   Joseph  Weishaar,   deceased.      h£i  appeal 
from  this    judgment  was   taken  to   the   Circuit  Court  of  Calhoun 
County  where   the   claiia  was  allowed   in  the   sum  of    two   thousand 
five    hundred  and  ninety-five  dollars  and  thirty-six  cents 
(12,595.36)    and    jud^aent    entered  thereon. 

The  claim  v?as  based  upon  a  promissory  aote   dated 
April   29,    1933,    for  thirty  one    hundred   ($3100.00)    dollars, 
due   one   year  after  date,   payable  to   Louis  Baltisberger ,    signed 
by  Joseph  '.Yeishaar   in  his   lifetine,   and  four  other  signers  as 
co-aakers.      The   signers  of  the   note  were   all  directors  of  the 
Bank  of  Brussels.      It  appears  from  the   evidence  tiiat    the   Bank 
was  having  difficulty   in  obtainiiig   permission  to   open  after 
the  bank  rioratoriu-ni  of  1933;    that   in  order    to   obtain  cash 
with  which   to  re-open  five  of  the    directors,    including  the 

decedent  Joseph  v.'eishaar,   made  and  executed  the  note  in  question. 
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The  cashier  P,  II.    Zingrang,   one  of  the   co-makers,    secured   the 
signatures  of   the    other  four  snd  delivered   the    note  to  plaintiff 
in  exonange   for   thirty  one   hundred   dollars  in  Liberty  3ond.s. 
ihese  "bonds  were  used  to    open   the  bank.      Certain  notes  of   the 
bank  \riiieh  had  evidently  been  taken   out  of   the   assets  of  the 
bank  v?ere  place«.with  I,!r.    Zingrang  as  security  for   the  benefit 
of  the  makers   of  the   note   and  from  the    collection  of  these 
securities  one   thousand  dollars  v/as  paid  upon  the   note  on 
April  18,   1938,  end   the   interest  was  peid  to  April  29,   1938. 
Neither   in  the  County  Court  nor  until  the   close   of   evidence 
in  the    trial   in  the  Circuit  Goixrt  vms  there  a  denial  of   the 
execution  of  the   note   filed.      At  the   conclusion   of  all   the 
evidence   in  the  Circuit  Court,   the  defendants  asked  leave  to 
file   amended  objections  which  denied  that  Joseph  Weishaar, 
during  his  lifetime,    executed   said  note  for  the  consideration 
mentioned  therein. 

The  principal   ground   urged  for  reversal   is  that   there 
is  no  competent   evidence  to  establish   the    execution  of   the  note, 
and   that  the  v/itness  ?.  M,    Zingrang  who  testified  to  the    execution 
and   delivery  of  the    note  was   incompetent   on  account   of  being  a 
joint  maker,   and   interested,    and  that    the   statute  prohibittii  a 
person   in   interest  frora  testifying  where    the   adverse  party 
defends  as  adaiiiistrator. 

It  appears  fK>ra  the  record   in  this   case  that  ilncrang, 
who  was  Cashier  of   the  Brussels  Bank,   had  taken  the  note   in   question 
to  the  various  directors  and   liad  had  theia  sign  it.     Under  his 
testimony,   which  was  not   contradicted,    the   execution  of   the  note 
was   clearly  established,    leaving  the   only  question  of  whether  or 
not  he  was  a  cosipetent  witness.      Under  section  two   of  the  Evidence 
Act,   Chapter   51,    tiie  prohibition  is  against  a  party  to    the   suit 
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or  a  person  directly  interested   in   the   event   thereof.      Singrang 

cannot  be  said  to  be   directly   interested   in  the    outcome   of  this 
particular   suit.      His  liability,   by  reason  of   being  a    signer  on 
a  note,    is   not   changed  in  the   slightest  degree  by  tids   particular 
suit.      He  does  not   testify  on  his  own  notion  nor  in   his  ovki 
behalf  but  rather  to    the  valid  execution  of  the  note   in   question. 
It  would  be  more    favorable  to   hiia  in  relieving  hiia  of   liability 
if  it    turned   out    that   the   note  was  not  a  genuine  or   a  valid   note. 
His  testimony,    in  effect,   is  aj^ainst  his  ov^n    interest  aiii    does 
not,    in   our   j'jigr.ient,    come  v/ithin  the  prohibition   set  out   in   the 
statute ,  ... 

In  the   ease  of   Sconce  v.    Henderson,   et  al.,   102  111. 
376,    it  was  held   that   the  principal  of  a    pruraissory  note  is  a 
competent  witness    in  a   suit   brought    on  said   note  against   the 
surety,    for   he   is   not  a   party   to    the   suit  and  his    interest, 
whatever  it  aight  be,   is   equally  balanced,    no  i.oatter  in  whose 
favor  the  suit  slight   terminate,    as  he  is   and  would  ultinately 
be  liable  for  the   i^ole   sua  aue   on   the   note. 

The   fact  that   the  execution  of   the  note  was  not 
denied   in   the  Probate  Court  nor   in  the  Circuit  Court,   until 
after  the    evidence  was  closed, — and   then   the   ueuial  uas  not 
certain  and  definite  but   conditional — aiid   no  eviaence  offei*ed 
by  the  defendant   showed  that  the  signature   of  Joseph  Weishaar 
was  not  genuine,    forces  us  to   conclude  that   tiie   testinony  of 
Mr,    Zingrang  was   the  truth  and   the   iK)te    v.'as   ■aade,    executed 
and   delivered  in   consideration  of  the  thirty   one   hundred 
dollars  v/orth   of  Liberty   Bonds  of  the  plaintiff,    and  tiiat  the 
Circuit  CoMrt  properly  allowed  the  clain.      The    defendant's 
suggestion,    in  their  brief,   that   attorney's  fees  were   included 
in  the  amount   of  the    judgment   is   not  warranted  for  a   computation 
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of  the   unpaid  principal  with  the   Interest  from  the  date  of  the 

last  payment  of   interest  to   the  date  of   Judgment  shows  clearly 

that  no  sum  v/ae  allovved   for  attorney's  fees. 

For  the   reasons  herein  set  out  tiie   allowance   of   the 
claim  of  the   Circuit  Court  of   Calhoun  Oouaty  v/as  correct,    also 
the   judgiaent  entered  thei^on  and  the   jud^ent   is  hereby  affirned. 

JUDGMENT  AFFIRMED. 
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HELEM  HARTMAH  MIT^HibL,   as 

AdmlnlBtratrlx  c^f  the  Estate  ) 

of  Everett  E.  jdtchell,  ) 

Deceased,      ,.  ) 

pefendant  Appellant.  ) 
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Plaintiff  AppelJi^A, 


Appeal  "^fo: 
Circuit  Coiipt, 
Mdatgoraery/Cou^iy, 
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RiSSS,  J. : 


3161. 


The  plaintiff  appellee,  Mllford  Kellenberger,  filed  suit 
against  tiie  defendant  appellant,  Helen  Hartman  Elitchell,  as  Adralnis- 
tratrlx  of  the  Estate  of  Everett  E.  Mitchell,  deceased.  In  the 
Circuit  Court  of  Montgomery  County  to  recover  daaasee  for  personal 
injuries  arising  out  of  an  automobile  collision.  The  case  was  tried 
by  a  Jury  which  returned  a  veardict  in  the  sum  of  two  thousand  dollars 
against  the  defendant,  after  ootions  for  a  directed  verdict  for  the 
defendant  had  been  denied  both  at  the  close  of  plaintiff's  evidence 
and  all  of  the  evidence.  Motions  for  Judgiaent  in  favor  of  the 
defendant  notwithstanding  the  verdict  and  for  new  trial  were  also 
made  and  denied,  and  jud^aent  was  rendered  against  the  defendant  on 
the  verdict  on  August  18,  1941,  ft»om  which  this  appeal  was  perfected. 

The  co^laint  charged  that  the  collision  between  the  car  of 
the  plaintiff  and  that  of  defendant's  intestate,  li^verett  E.  Jfiltchell, 
ocouxT*9d  at  about  12:30  P.  M.  on  October  4,  1940,  at  a  point  on  State 
Route  No.  48  about  one  mile  east  of  U.  3.  Route  Wo,   66  in  Montgomery 
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County,  Illinois.  The  con^lalnt  furtbier  charges  and  It  appeared  ftrom 
the  evidence  that  the  deceased,  li^verett  E.  Mitchell,  was  the  ovner  of 
and  was  driving  a  Sulcic  automobile  in  an  easterly  direction  along  State 
Route  No.  48;  that  he  undertook  to  pass  around  a  truck  which  was  pro- 
ceeding eastwardly  ahead  of  him,  and  at  a  point  near  the  rear  of  the 
truck,  x*an  into  and  collided  with  the  car  of  the  plaintiff,  t^ho  was 
proceeding  westwardly  in  a  Mash  automobile,  and  thereby  seriously 
injured  the  plaintiff. 

Numerous  allegations  of  negligence  on  the  part  of  the 
defendant  are  set  forth,  including  failure  to  keep  a  lookout  for 
west  bound  traffic;  failure  to  aiaintaln  sufficient  brakes;  to  sound 
his  horn  or  give  warning  signal  that  he  was  about  to  turn  his  vehicle 
from  a  direct  course,  contrary  to  statute  cited;  in  driving  at  a 
speed  greater  than  was  reasonaJale  and  proper,  having  regard  for  the 
traffic  and  use  of  the  way;  in  falling  to  turn  to  the  rig^t  of  the 
center  of  such  highway  so  as  to  pass  without  interference;  In  driving 
to  the  left  of  the  center  of  the  road  on  and  against  plaintiff's  car, 
while  the  same  was  proceeding  on  the  right  or  proper  side  of  the 
highway;  in  negligently  attempting  to  overtake  and  pass  another 
vehicle  proceeding  ahead  of  the  Mitchell  oar  in  violation  of  the 
statute,  from  which  alleged  negligence  the  collision  and  injury  to 
plaintiff  proximately  resulted  while  the  plaintiff  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety.  Defendant  denied   due  care 
on  the  part  of  the  plaintiff  and  of  any  negligence  on  the  part  of  the 
defendant. 

Defendant  assigns  error  in  the  refusal  of  the  Court  to  gz»ant 
motions  for  directed  verdict  in  favor  of  the  defendant  at  the  close  of 
plaintiff's  evidence  and  of  all  the  evidence;  in  denying  defendant's 
motions  for  Judgment  notwithstanding  the  verdict  and  for  new  trial  and 
in  entering  Judgment  on  the  verdict,  and  contended  that  there  was  no 
evidence  tending  to  prove  the  exercise  of  due  oare  and  caution  or  lack 
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of  contributory  negXlgenc©  by  the  plaintiff.  Aside  from  tlie  refusal 
to  give  instruotions  directing  verdict  for  the  defendant,  no  error  is 
assigned  In  the  giving  or  refusal  of  any  of  the  instructions.  The 
case  is  argued  by  the  defendant  upon  the  theory  that  there  is  no  proof 
in  the  record  tending  to  show  that  the  plaintiff  was  in  the  (sxerciae 
of  due  care  and  caution  for  his  own  safety. 

Briefly  recited,  the  evidence  of  one  of  plaintiff's  witnesses, 
Helen  Oross,  was  that  she  was  driving  in  her  own  car  at  a  speed  of 
between  thirty  five  and  forty  miles  per  hour  alosig  the  highway  approx- 
imately one  fourth  to  one  half  mile  to  the  rear  of  the  Mitchell  car  at 
the  tlrae  of  the  oollieion;  that  the  oar  driven  by  !litchell^ passed  her 
at  a  speed  of  about  ten  to  fifteen  miles  faster  than  she  was  driving 
and  continued  westward  ahead  of  her  car  in  the  right  traffic  lane  until 
It  reached  the  rear  of  a  truck  going  in  the  same  direction,  when  the 
Mitchell  car  diHJve  to  the  left  without  hesitating,  to  go  around  the 
truck;  that  the  Kellenbei^er  car  was  approaching  from  the  opposite 
direction  along  the  north  side  of  the  slab,  which  she  first  saw  when 
the  Mitchell  car  collided  with  It  at  a  point  near  the  rear  end  of  tlxe 
truck,  the  collision  being  on  the  side  of  the  highway  from  whi<^  the 
Kellenberger  oar  was  approaching;  that  after  the  collision,  the 
Kellenberger  oar  was  headed  half  way  around  and  at  an  angle,  being 
partly  on  and  partly  off  of  the  iilghway  and  the  Mitchell  car  was 
entirely  off  of  the  highway;  that  there  was  a  light  rain  at  the  time 
of  the  collision.  Photographs  of  the  point  of  collision  and  condition 
of  the  cars  were  admitted  in  evidence. 

It  is  undisputed  that  in  this  collision,  plaintiff  was 
severely  injured  and  Mitchell  was  killed  and  the  defendant  appointed 
Administratrix  of  his  estate.  The  evidence  further  showed  that  as  a 
result  of  the  collision,  the  plaintiff  sustained  a  fractiire  of  the 
skull,  an  injury  to  the  sensory  nerve  from  a  cut  above  his  eye,  cuts 
on  his  arms  and  lege,  torn  ligaments  of  his  leg  and  injuries  to  his 
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anlde  and  other  Injuries  for  whi<di  he  was  treated;  first  In  the 
hoaplttil  aod  then  at  hla  home  for  six  weeks  and^wns  obliged  to  go 
on  crutches  for  a  tliae  thereafter.  He  waa  unable  to  work  for  more 

than  two  laonths  and  became  liable  to  paj  coiisiderable  sums  for  hos- 

.  ,   ,       .       sus.talned 
pital  and  physicians'  bills  and  X-rays  andAoaa  of  wages  while 

undergoing  treataaeat  for  his  injuries. 

Froa  a  careful  reading  of  the  briefs,  abstracts  ivnA  an 
examination  of  the  record  herein,  it  appears  to  this  Court  that  both 
the  question  of  due  care  and  want  of  contributory  negHgenoe  on  the 
part  of  the  plaintiff  and  that  of  negligence  on  tJne  part  of  the 
deceased  beoaiae  questions  of  fact  peculiarly  within  the  province  of 
the  Jury  to  pass  upon  under  the  facts  and  clrcusaatances  in  evidenoo 
and  legitimate  inferences  therefroa. 

It  Is  a  settled  nU.e  of  lav  of  this  State  that  upon  a  notion 
for  a  directed  verdict,  a  question  of  law  Is  first  presented  as  to 
whether,  shen   all  of  the  evidence  is  considered  together  with  all 
reasonable  inferences  therefroa  la  its  aspect  moat  favorable  to  the 
partry  against  whoa  the  motion  Is  directed,  there  Is  a  total  failure 
to  prove  one  or  more  of  the  necessary  element©  of  the  ease.  Foreaan- 
3t&te  Trust  &  Savings  Bank  v.  Deiaeter,  547  111.  73,  179  IJ.  S.  466. 
The  Trial  Court  Is  not  permitted  to  direct  a  verdict  where  there  is 
any  evidence  fairly  tending  to  prove  the  allegations  of  plaintiff's 
ooB¥»laint,  and  this  rule  spiles  in  passing  upon  the  question  of 
whether  the  plaintiff  was  in  the  exercise  of  due  care  and  catitlon 
for  his  ogm  safety  at  and  inuaediately  before  the  injury.  Blumb  v. 
Oetz,  366  111.  273,  8  H.E.  <2d)  620;  Reidel  v.  Can^,  311  lU.  App. 
656,  37  M.   S.  {8d)  579;  I'^edig  v.  Ki^oger  arocery  &   Baking  Co.,  882 
111.  App.  370;  Selaan  v.  llldwest  Haulers,  309  111.  App.  164,  33  H.E.CSd) 
140. 

In  the  case  of  Zlraldo  v.  Lynch  Co.,  365  111.  197,  6  tJ.E.  (2d) 
125,  it  is  said:  "Whether  a  plaintiff  was  guilty  of  oontrlbutoxv 
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negligence  1b  ordinarily  a  question  of  fact  for  the  Jury  to  decide 
under  proper  Instructions.  It  becoraee  a  question  of  law  only  when 
the  evidence  Is  so  clearly  insufficient  to  eetcbllsh  due  care  that 
all  reasonable  minds  would  reach  the  conclusion  tiint  there  t?as  con- 
tributory negligence.   (Thomos  v.  Buchanan,  o57  HI.  f570;  Mueller  tr. 
Phelps,  253  Id.  630;  O'Rourk©  v.  Sproul,  S41  Id.  576.)  A  notion  to 
direct  a.   verdict  for  the  defendant  preserves  for  review  only  a  question 
of  law  whether  from  the  evidence  In  favor  of  the  plaintiff,  standing 
alone  and  when  ooneldered  to  be  time,  together  with  the  inferences 
irhlch  laay  legltlaately  be  drnwi  therefrom,  the  juzy  might  reasonpibly 
have  found  for  tlie  plulntlff.  (Brophy  v.  Illinois  Steel  Co.,  242  111. 
65;  City  of  Chicago  v.  Jarvle,  226  id.  614. )  '7e  csinnot  weigh  the 
evidence  to  deteraine,  as  r  fitter  of  fact,  whether  the  plaintiff  waa 
guilty  of  contributory  negligence,  (Dukeraan  v.  Glevelanft,  Cincinnati, 
Chloaso  and  St.  Louis  Railway  Co.,  S37  111.  104,)  and  we  cannot  reject 
testlaoiiy  as  Inprpbable  unlesj?  it  is  contrary  to  aorae  natural  law. 
2etsche  v.  Chicago,  Peoria  and  ^t.  Louis  Plailway  Co.,  238  111.  240." 

As  a  general  rule,  both  negligence  and  contributoi^r  negligence 
are  quefftlcna  of  fact  for  the  Jury,  and  when  there  Is  any  evidence 
before  the  Court  tending  to  prove  such  Issues  and  the  deteralnrttion 
of  the  question  Involves  the  weighing  and  coneideratlon  of  evidence, 
the  question  is  subaltted  ae  a  question  of  fact  to  the  Jury, 

The  only  eye  witness  «ho  testified  was  Helen  Crross.  Neither 
the  driver  of  tiie  truck  nor  the  plaintiff  were  occurrence  witnesses, 
and  no  other  person  was  present  at  or  liaaedlately  before  the  time  of 
the  collision.  At  the  time  of  plalntii'f's  injuries,  it  appears  that 
he  was  driving  his  ear  la  a  westerly  direction  on  the  north  side  of 
the  ^lt5h',5'ay  to  the  right  of  the  center  line,  t?here  the  law  required 
him  to  be.  Mitchell,  froa  the  evidence,  was  driving  at  a  rate  of 
speed  ten  to  fifteen  miles  faster  than  the  witness,  Heiwi  C-ross, 
whose  ear  Tsras  proceeding  at  a  speed  of  thirty  five  to  forty  zailes 
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per  hour,  and  It  appenred  to  continue  at  tJila  rate  until  it  advanced 
to  a  point  at  the  rear  of  the  truck,  when  it  oming  out  aorose  the  line 
in  an   apparent  effort  to  also  pass  the  ti-Mck,  and  struck  the  plaintiff's 
car  head-on  near  the  rear  of  the  truck  ajid  in  the  lane  of  traffic  frcMB 
which  plaintiff  ICellenberger  was  approaching. 

Under  tlxese  clrcumstanceg,  there  was  evidence  tending  to  prove 
that  the  plaintiff  was  in  tlie  exercise  of  due  care  R.nd  caution  for  his 
own  safety  and  was  driving  within  his  traffic  lane  in  a  lawful  Banner 
and  thiit  the  deceased  negligently  turned  acroBS  froa  the  rear  of  the 
truck  where  he  could  not  be  seen  by  the  plaintiff  until  Iiis  ej?x  had 
ooae  out  on  to  the  slab  and  etruck  the   plaintiff  e  oar  in  a  head-on 
collision  on  the  left  side  and  across  the  black  line  of  the  slab  in 
the  direction  that  the  Mitchell  car  rfB.3   ti'avelling.  Ih't&i^r   these  clr- 
cuHietances,  we  hold  that  the  facts  and  clrcuiaetances  were  Buch  as  to 
make  it  a  question  of  fact  whether  or   not  the  plaintiff  was  in  the 
exercise  of  due  care  and  whether  or  not  Mitchell  was  guilty  cf  negligenoe 
which  proxliiiately  caused  the  collision  and  resultant  injuries  and 
daaagee  as  charged  in  the  complaint. 

The   Court  was  amply  juetlfied  under  the  evidence  wid  reason- 
able inferences  therefrom  viewed  in  the  light  aoet  favorable  to  the 
plaintiff  in  denying  defendant's  laotion  for  a  directed  verdict,  '% 
further  find  that  the  verdict  was  not  contrary  to  tlie  maiiifest  weight 
of  the  evidence  on  either  the  issue  of  negligence  by   the  defendant  or 
want  of  due  care  by  the  plaintiff.  In  denying  defendant's  action  for 
Judgment  notwithstanding  the  verdict  and  the  motion  to  set  aside  the 
verdict  and  grant  t.   new  trial,  the  Trial  Coiu^t  coiaia3,tted  no  error.  Ho 
point  is  iaade  nor  could  the  contention  be  euccewsfully  taade  that  the 
amount  of  the  verdict  is  exceeelve  in  view  cf   the  grave  injtu'les  sus- 
tained by  the  plaintiff. 

Finding  no  reversible  error  in  the  record,  the  Juc'.gaier.t  of 
the  Circuit  Cour-t  of  Kontgoaery^is  -if firmed. 

JUrXMIEST  APPimffiD. 
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WOLPE,—   J.  '  ■  .'  ■ 

The  members  of  the  Board  of  Education  of  Stockton 
High  School  District  No.  50,  in  Jo  Daviess  County,  Illinois,  filed 
a  petition  in  the  Circuit  Court  of  Stephenson  Coxonty  for  a  writ 
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of  mandamus  against  the  individual  manibers  and  Board  of  Education 
of  Non-High  School  District  of  Stephenson  County,  Illinois.  The 
petition  alleged  that  ten  pupils  from  the  Hon-IIigh  School  District 
of  Stephenson  County  attended  the  High  School  of  Petitioners  in  Jo 
Daviess  Coionty;  that  there  was  due  fron  the  respondents  to  the 
petitioners  as  tuition  for  said  stiidents,  the  suin  of  4^1,192,20;  that 
the  respondents  paid  the  petitioners  the  suin  of  $1,016.14,  leaving  a 
balance  due  of  $175,80;  that  the  respondents  i^ofused  to  pay  the 
petitioners  the  same;  that  the  petitioners  asked  the  Court  for  a  writ 
of  raandamus  to  enforce  said  payment.   To  the  original  petition,  the 
respondents  filed  a  motion  to  dismiss,  which  was  sustained  in  part  and 
overruled  in  part.   The  petitioners  then  filed  an  amended  petition,  and 
a  motion  to  disjniss  was  likewise  sustained  in  part  anu  overruled  in 
part.   The  petitioners  were  again  given  leave  to  ariend  their  petition 
and  supplemental  petition,  and  a  aotion  to  dismiss  v/as  likewise  filed 
by  the  respondents.   The  Court  sustained  the  rjotion  and  dismissed  the 
petition.  The  petitioners  elected  to  stand  by  their  second  amended 
petition.   It  is  frora  this  order  and  judgment  that  the  appeal  is 
prosecuted. 

In  the  case  of  The  People  ex  rel,  Ethel  Shippe^T-  Rude, 
Adnx, ,  Appellant,  vs.  The  County  of  LaSalle  et  al.  Appellees,  378  111,, 
Page  570,   Our  Supreme  Court  discussed  the  rule  relative  to  raandaiaus 
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suits.   In  this  case  the  facts  were  stipulated  that  if  the  plaintiff 
was  entitled  to  recover,  that  there  v/as  due  fran  the  County  of  LaSalle 
to  the  petitioner  the  a^xr^.   of  ^821.25,  and  if  the  action  sxorvived  the 
death  of  the  pensioner,  then  the  vj-rit  of  mandamus  should  issue.   In 
discussing  the  case  the  Court  used  this  language:   "The  appellants 
claim  that  the  parties  have  stipulated  that  mandamus  is  the  proper 
procedure  in  this  case  and  the  appellees,  by  their  briefs,  fail  to 
dispute  the  propriety  of  the  nandanus  proceedings.   Certain  fundamental 
rights  cannot  be  so  easily  vu-aived  and  stipulated  away.  We  would  be 
giving  tacit  approval  to  the  practice  pursued  here,  if  we  did  not  point 
out  that  this  is  not  a  proper  case  for  an  action  by  mandamus. 

"Mandamus  lies  to  compel  the  performance  of  a  statutory 
duty  only  when  the  right  to  it  is  clear  and  Indispxitable.   One  seeking 
a  writ  of  maftdamus  must  establish  a  clear  legal  right  to  the  writ. 
(People  V.  Cetzendaner,  137  111.  234.)   Mandamus  will  not  lie  for 
the  collection  of  debts,  but  is  proper  to  enforce  payment  of  a  claim 
ascertained  to  be  due.   This  ascertainment  is  usually  by  a  judgment, 
(People  vs.  Reddick,  131  111.  334.)   Mandamus  is  not  proper  where  the 
right  of  the  petitioner  must  first  be  established  or  the  duty  of  the 
officers  sought  to  be  coerced  must  first  be  determined.  Hooper  v. 
Snow,  325  111.  53;  People  v.  Dixon,  346  id.  454." 

In  the  present  case  it  is  disputed  whether  the  respondents 
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owe  the  petitioners  anything,   so  there  is  no  judgment  or  ascertained 
claim  that  is  diae.      Until   there   is  a    jmgsient,    or  a  definite  ascertain- 
ed undisputed  claiia,    the  action  of  mandamus  will  not    lie. 

The  Judgment  of  the  Trial  Court  is  herelsy  aifirraed. 

Affirmed, 
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On  October  23,  1941,  the  appellee,  Mary  E.  ScLultz, 
filed  her  suit  for  a  divorce  in  the  Circuit  Court  of  Du  Page  County, 
against  Reuben  Schultz,  the  appellant,   Reuben  Schultz  filed  an 
answer  to  the  divorce  proceedings.   By  stipulation  the  case  was 
heard  as  of  default,  and  the  defendant  did  not  put  in  any  evidence 
at  the  trial,  except  as  to  the  amount  of  alimony  that  he  was  able 
to  pay  to  his  v;lfe.   The  Couj?t  found  the  issues  in  favor  of  the 
plaintiff,  and  that  she  was  entitled  to  a  decree  of  divorce  and 
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permanent  alimony,  also  attorney's  fees  and  expenses  incurred  by 
her  in  the  prosec^ltion  of  her  suit.   The  Court  entered  a  decree  of 
divorce  and  ordered  the  defendant  to  pay  the  costs  of  the  suit,  which 
amounted  to  .^^29. 00,  and  fifty  dollars  to  plaintiff  for  her  attorney's 
fees  and  ^42. 50  per  month  as  permanent  alimony. 

The  decree  was  entered  Deceraber  29,  1941.   January  IG, 
1942,  a  notice  was  served  upon  the  defendant  to  show  cause  why  he 
should  not  be  held  in  contempt  of  Court  for  failure  to  pay  alimony 
etc.,  as  pro /ided  in  the  decree  of  the  Court  entered  December  29, 
1941.   Reuben  Schultz  filed  an  answer  and  a  motion  to  set  aside 
and  vacate  that  part  of  the  decree  in  which  he  was  ordered  to  pay 
the  costs  of  the  suit  and  permanent  alimony.   Evidence  v/as  heard, 
and  the  Court  overnaled  his  motion  to  set  aside,  or  vacate  that  part 
of  the  decree.   It  is  from  this  order  that  the  appeal  is  prosecuted. 

It  is  contended  by  the  appellant  that  the  decree  order- 
ing him  to  pay  the  costs  of  the  suit  and  ;ij)42.50  per  month  for  the 
support  of  his  former  wife  is  unreasonable  and  oppressive,  and  that 
he  cannot  comply  with  the  order.   He  does  not  contend  that  his  wife 
was  not  entitled  to  the  divorce,  but  merely  questions  the  amount 
the  Court  ordered  hiii  to  pay.   Considering  the  annual  income  of  the 
defendant,  SI'S, 200. C,:  (plus)  as  shown  by  the  record,  it  seems  to  us 
that  the  Court's  order  for  the  defendant  to  pasr  ^42.50  per  month, 
as  alimony  to  his  former  wife,  is  not  unreasonable.   '   • 


.  ^        .s. 
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3. 

It  is   claimed  by  appellant  that  the  Court  erred  In 
refusing   to  adrait    in    evidence  ani   ccsnslder  xho  agi'oement   entered 
into  between  Reuben  Schults   and  L'ary  S.    Schultz   relative    to   the 
settlement    of  their  proj)erty,    atid   the  axaount  per  laonth  that  Reuben 
Schultz   should  pay  Mary  S.    Schultz   for-  her  support  and  maintenance. 
The    second  paragraph  of  this  agreement  recites   that  Reuben  Schultz 
has   refused  to   live  and  cohabit  v/ith  Mary  S.    Schultz,    his   v/lfe. 
The  agreement   designates   the  personal  property  L'Irs.    Schultz   shall 
take  and  that  Reuben  Schultz   shall  pay  her   the  sujn   of   |j30.00  per 
month.      The  limit   of   this   agreement  is    one  year,   and  v/as   dated 
September  6,    1940,      The   suit   for  a  divorce  was   started  on  October 
28,    1941,      We   thiric  the   Court  properly  held   that  this   agreement  was 
not   admissible  in   evidence  and  it  was   immaterial,    and  in   no  ?;ay 
binding  upon  the   Court    in  fixing  the  alimony  for  Hrs.    Schultz. 

The   order  appealed  from  is   hereby  affirmed. 

Affirmed, 
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AGENDA  NO.  9 


IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM^.  A.  D.  1942. 


CLEMENT  REED,  ET  AL.*--;' 

APPELLEES, 


BOARD  OF  POLICE  AND  FIRE 
COMIvIIS^IONERS   OP   THE   CITY 
OF   PEORIA,    ET  AL., 


X 


%■„ 


:      APPEAL'^SItOM  THE  CIRCU. 

)  '^Xv 

)      COURT   OF   PEtaA  COUNTY^*    ^t^ 


/ 


APPELLAI^TS . 


l-IUPPIklAN,    P.    J. 

Tliis  Is  a  petition  for  writ  of  certiorari,  brought  by 
appellees  in  the  circuit  court  of  Peoria  county,  to  bring 
before  said  court  the  record  of  the  Board  of  Fire  and  Police 
Commissioners  of  said  city  pertaining  to  certain  alleged 
charges  against  appellees,  the  hearing  thereon,  and  its 
order  of  their  discharge  as  members  of  the  fire  department. 
Writ  issued  pursuant  to  the  petition.   The  respondent 
appellants  filed  motion  to  quash  the  ^/vrit,  and  to  dismiss 
the  petition.  Appellee  petitioners  filed  their  motion  to 
quash  the  record.   The  court  granted  the  motion  of  appellee 
petitioners,  and  entered  judgment  quashing  the  proceedings 
of  appellant  board,  ordering  that  the  record  be  held  for 
naught.  Appellants  have  prosecuted  this  appeal  from  such 
order  and  judgment  of  the  circuit  court. 


OHAoe 


.    ;,. :..    ......,^.    ^,  ^^eisd-fM  -. tw. -.3noI;fIctsiq 


Appellees  were  members  of  the  fire  department  of  said 
city.   It  appears  that  during  a  mayoralty  campaign,  certain 
trade  unions  endorsed  one  of  the  candidates.   One  of  such 
trade  unions  was  designated  as.  Fire  Fighters  Union  Wo,  544, 
to  which  appellees  belonged.  Thereafter,  appellees  received 
notice  by  letter  that  ttiey  were  dropped  as  members  of  the 
Peoria  Fire  Department,  and  advising  them  that  charges  had 
been  preferred  against  them  for  political  activity. 

The  record  discloses  that  the  Peoria  Trades  and  Labor 
Assembly,  by  newspaper  articles  and  advertising,  endorsed 
a  candidate  for  mayor  of  said  city;  and  that  Local  No.  544 
was  affiliated  with  the  general  organization  designated  as 
the  Peoria  Trades  and  Labor  Assembly.   However,  nothing  appears 
to  show  that  appellees  held  any  office  in  the  Trades  and  Labor 
Assembly,  or  had  anything  to  do  with  such  newspaper  advertis- 
ing, or  took  any  active  part  in  the  mayoralty  campaign. 

The  miles  and  regulations  of  the  Board  of  Fire  and 
Police  Commissioners  governing  removal  of  members  of  the 
force,  relative  to  charges  made  against  said  members,  pro- 
vides that  the  same  shall  be  in  writing  and  sworn  to  by  the 
person  or  persons  making  such  charges,  together  with  the 
names  of  witnesses  and  other  Information  to  be  used  in  the 
prosecution,  Tfifiiich  shall  accompany  the  statement  setting 
forth  the  charges.   It  is  further  provided  that  when  any 
such  charges  are  filed,  the  accused  party  shall  be  notified 
by  the  board,  advised  of  the  time  and  place  of  his  hearing, 
and  that  he  shall  have  not  less  than  ten  days  for  the  prepara- 
tion of  his  defense,   wo  charges  appear  to  have  been  filed 
against  appellees  in  the  maiiner  provided  by  the  rules  and 
regulations.   They  received  a  letter  from  the  board  advising 
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them  they  had  been  dropped  as  members  of  the  fire  department, 
and  further  advising  them  that  charges  had  been  preferred 
against  them  for  political  activity.   ATien  they  appeared 
before  the  board  to  request  a  copy  of  the  written  charges 
filed  against  them,  they  were  advised  that  such  charges 
would  be  preferred.   It  appears  the  board  at  this  time 
proceeded  to  take  evidence  and  make  the  record.   Appellees 
were  thereafter  advised  by  letter  that  pursuant  to  such 
evidence,  they  had  been  foimd  guilty  of  the  charges  preferred 
against  them,  and  that  the  original  order  of  discharge  was 
final. 

The  trial  court  had  the  record  of  the  proceedings  of 
the  board  before  it,  and  found  that  the  return  of  the  res- 
pondent appellants  was  insufficient  in  law  to  sustain  a 
defense  against  the  petition;  that  no  charges  in  writing 
vfere   made  to  show  any  dereliction  or  neglect  of  duty,  or 
incapacity  of  appellees  to  perform  their  duties  as  members 
of  the  fire  department,  or  any  delinquency  affecting  their 
general  character  and  fitness  for  the  i^ositlons  they  held. 
The  court  properly  quashed  the  proceedings  of  the  board. 

The  order  and  judgment  of  the  trial  court  is  affirraed. 
Order  and  Judgment  affirmed. 
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IRWIN  H,  KELI.ER, 

.^pellee. 


CHRlSTOPHEa.  L.  ANTON, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  C0UNT3C. 


IDA  RUSSELL  MAOK> 

Appell^t. 

/    \ 
HR,  JUSTICE  0»a6NK0R  DEL>«SEED  THE  OPINION  OF  THE  COURT 

/       X      o  1  a 


tJ   A  '<-''■     J^-!'^^^     J^'--.    -i-  "^ 

Plaintiff  filed  hie  com|rl.aint  in  chancery  to  foreclose 
the  lien  o/  a  trust  deed,  executed  Noveiflfeer  29,  1952,  by 
Christopher  L,  Anton,  to  secure  payment  of  $6,000.  The  case 
was  referred  to  a  Master  in  Chancery,  who  heard  the  evidence, 
reoommended  a  decree  ae  prayed  for.  The  recommendation  was  sus- 
tained by  the  Chancellor  and  a  decree  entered  June  IS,  1941, 
September  11,  1941,  defendant  Ida  Russell  Mack,  filed  her  notice 
of  appeal  from  the  decree  of  June  IS,  1941, 

llie  record  is  much  confused.  Numerous  papers  were  filed, 
notices  given,  orders  entered,  and  a  receiver  appointed  from 
which  latter  order  an  Interlocutory  appeal  was  prosecuted  to  this 
court,  #41090,  We  affirmed  the  order  appointing  a  receiver  and 
in  sustaining  the  appointment  we  said:  "The  undenied  facts  which 
were  made  to  appear  upon  the  hearing  of  the  motion  show  an  abundant 
Justification  for  the  appointment  of  the  receiver".  The  record 
discloses  that  the  complaint  and  petition  filed  by  the  plaintiff 
for  the  appointment  of  a  receiver  showed  "abundant  Justification" 
for  the  appointment  of  the  receiver,  and  that  matter  should  have 
been  disposed  of  in  a  very  few  minutes  but  there  were  numerous 
Botione,  notices  of  motions,  and  other  dilatory  tactics  pursued 
by  the  defendant, 

Aa  near  as  we  can  ascertain  defendant's  position  is  that 
since  there  was  no  replication  filed  to  her  answer,  which  she 
claims  set  up  an  affirmative  defense,  the  averments  of  the  answer 


decs* 


,u\i    ^mfm,    *J  i!KH^OTBI/;HD 


\m  AGi 


93S0   9££T      *000,as^   "io  d-flflflnjflq  9aiJ03a   o"J"    »«o*flii    ,j   toriqoJTai'^triO 

^olSon  iQri  ^©lil    ,4osM  XXoaex/H  jadbl  ^a.^a&lidb   tXi-t/X   ^If  igcffflgiqaS 

,Li=''eX   ^SX  sci/L  lo  99*100.5  9£[J  laoil  X^aqqa  ^o 

fflcil  J&»^ai<^qqs  -xavlsoei  a  ^xmb    tfeeieSffla  s-saJb^co    ^agivi^  bbqI^or 

alsa   oi  iiQiiiS996&%ii  BAM  Xa0qq«  ^od'H^oX'Xft^fll  aa  isfiio  i93^3"aX  dolsfyt 

■fiB  tsvlaosi  u  afli;»^isJtoqq«  i©i>'iO  9/1*   l&eiiiiJt'il:*  9Vv      ,oe0X=^%   jjiuoo 

iioiffw  BjJ'Ofil  l>9ina^ni;  9£iT"      t&i>ffia  aw  tfxiofi!;tnioqq/»  9ilJ  snlnlB^ajja  al 

'10091  sriT      ."lavlrjo©*!  sMJa^  lo  ^nam^flXoqqii  ad*  lot  woiJsoltltatft 

llint&Iq  9ri3"  itcf  J&9Xlt  «oi*i?9q  i)fts  tnl-slqaoo  sif*  *sjl*   ssnoXoaU!) 

*^iiol:taot\liatil  ^jKABflirtfa"  fisTfofla  isvlmoai  s    lO  ^nsraJnloqqja  9x1*  lot 

©VjSiL  SXuoriB  lecrtfsHi  *iixi:'  .^^^v^Jt  Joea  f^r'*  lo  Jnao'J^nlGqqja  ©ri*  lot 

suoi9iiciun  a'xevr  snexi*   Jud  ae-^uniia  uret  v^QV  b  ni  to  69Fioqal/>  nf»«cf 

i)9«9*iwq  80l*oa*   vxo*.'3XJL5  "xmiJo  btiB    ,ano2*ofli   to  SflOiJon    ,8ncX*oB 

,*rtrt.P)«ot9ii   9ii*   Ytf 
*afl*  ai  noi*leoq  n  •  JjijaLnftai)  nls^'ioonja  n.iO  gv  bh  tuBa  aA 

oxfs  xlolxiw   ^lawans  lexl  o*  ballt  noXJtBOlXqsi  on  qa*;  engii*   aonXs 


must  be  taken  ae  true« 

The  complaint  contained  the  usual  allegations  found  in 
a  suit  brought  to  foreclose  the  lien  of  a  trust  deed.  Defendant 
in  her  answer  set  up  that  Christopher  L,  Anton,  the  maker  of 
the  note  and  trust  deed  "did  not  execute  a  legal  trust  deed"  and, 
therefore  there  was  no  legal  conveyance  of  the  property  by  Anton 
"to  any  person  other  than  to  hep  [defendant  Ida  aissell  Mack] 
who  is  the  true  owner  of  said  property,  with  rights  superior  to 
any  other  person  excepting  Oook  county,  Illinois  to  whom  a  small 
amount  of  taxes  are  now  due, "  These  allegations  are  wholly  in- 
sufficient to  constitute  any  defense.  They  are  but  mere  conclusions 
4  of  the  pleader.   She  alleged  that  she  is  the  true  owner  of  the 
property  but  how  or  when  she  became  such  owner  is  not  stated. 
Obviously  no  replication  was  required. 

Defendant  filed  a  number  of  cross-bills  and  orders  were 
entered  striking  each  of  them  but  no  appeals  were  taken  so  the 
correctness  of  the  orders  are  not  now  open.  But  in  any  event 
they  were  properly  stricken.  By  the  oross-bills  defendant  sought 
to  obtain  a  set-off  of  #1500,  vrhich  she  alleged  she  had  paid  to 
Salzman,  Stern  and  Blum  upon  representation  "that  they  were  the 
owners  of  a  good  mortgage"  on  the  property,  vjhile  the  order 
striking  the  last  cross-bill  was  not  appealed  from  and  therefore 
is  not  before  us,  yet  we  think  we  ought  to  say  it  was  properly 
\i   stricken.  The  allegations  were  wholly  insufficient  to  show  that 
f\   plaintiff,  Keller,  was  not  the  owner  of  the  notes  and  trust  deed 
I    in  suit, 

A  further  point  is  made  that  at  the  time  the  trust  deed 
in  question  was  acknowledged  by  Anton  on  November  29,  1932,  before 
Mamie  C,  Merrick,  a  notary  public,  she  had  not  filed  a  memorandum 
of  her  appointment  in  the  office  of  the  County  Clerk  as  required 
by  §5,  chap,  99,  111.  State  Bar  Stats.,  1941,   There  is  no  merit 
in  "ttiis  contention.  The  record  discloses  that  Mamie  C,  Merrick 


,on^   "i^esi)  d'eti/iJ   iBgei  s  ©Jwoaxe  i^on  fiiJb"  l>«9li  tBui^  .^hb  s^oc  wt* 

IX^MS   K  fifOi*-   ■■*   -t-..»TT    ^^JJf{|;flr,  3(oot)  ^l*q»ox9  ixoa'ieq  «xoi{*o  vie 

-0:1  v;IXofiv   =)-i..-:.  ¥ir..>x.;j:;>;-s  Xj3   ^aariT     ♦•«?>»&  won  9tii   BftXJR^   to  JeifOiwa 

fHi^   to  ionv70  owid"   ©riJ-  aX  aifa  tfioSW  fisgaXXs  a^      ,if»i)««lQ  sri*  to 
*^?Hde  D'-on     i  isfiwo  rfowB   offUsoecT  s/fs  flsifw  10  woxi  Jwer  t#*t^c«q 

^"^•sxypsn  iiisw  noi^fBeMtj©*!  on  TjX??«oJhrcro 

erfJ   08  floated"  aiew  al^aqqc  oh  ^wc(  mon*  to  rio*«>  sJ^i'Sfi-x^a  b9ne^n» 

rfnftve  -^ns  nl  d-uS      .ra^qo  wen  *on  s^.a  8^«»Ino  sdJ  to  saonJosiioo 

d-ii^ijofi   JasJ&fistQS  aXXW-aeo'io  ^riJ  ^g      .fnnini'iJa  ^i»<-iO'];q  wi*v  ^orCJ 

o;t  bi/5CT  .5.«iil  miB  l)9^*rXXfi  »ri8  lioidw  ,003Xl   to  tto-!r»«  a  Hisifcro  oJ 

©d3-   ')i9vr  Y9^X*  S^firi*"   nojtjrjs*fl»8siq»i  noqw  mum  Bn«  ni9*r    ^ffiaflislBe 

'seXno  ©i»  9l±£iv      .Y,*isqon:q  sriif  no  "g^^tioia  fioo?^  s  to  aienvo 

9t^\?yim!t  f>ns  moit  J59X«9qq»;.  Sou  s/^w  XXlcf-aeoTO  ^«6X  »ri*  ^iilits 

^Xioqonq  sfiw  ;fi  ^«8   oi  Itsi'^tso  ©w  jTnldJ   ew  ^^x    »a«  o^otfscT  *oii  «i 

rexlJ  xfcria   o;r  tfl©le?ttw««l  -^XXoxfw  9^9W  ajjoli-ja^sIXii  wCf      ,rte3iol«xJ8 

6e©ft  tBiJti  bfiB  es^on  sfld"  to  t.-^bwo  «>rid'  ton  esw   ^-seXXeX    ttti:tflXfiXq 

,-t/H«   ml 

Be©*  Jaui?  sflJ   9Ki.t   9ri*  *«  JaxfJ   9£>Ji0  sX  ^fnloq  tftdd-'it't  A 

©lOt^cT   ,?:&eX   t^S  i9ifffl9voH  «c  «o?jT*i  \>:J  l>osM&®Xwoflici'j5  i«w  noifasup  nt 

muLtt&tom^m  »  baXit  *on  h&d  erfa    ^olXcfuq  YiaJon  ii    taf^lii^iM    ,0  •iaeM 

?)9^fup»i  85  ;C*foXD  v;*nwoO  «fx*;t  t©  f>oitt0  »/{#  ni  rf^itefa^fl^oqqjB  •xtil  to 

rM-if^ta   on  aX   rierfT      .X-f^ftX'  ,  .s^jj^S  iaS  eiTaJP    .r"     ,'">€    .qsrio    ,3§  t^ 


-3- 

was  regularly  appointed  a  notary  public,  and  the  fact  that  she 
had  not  complied  with  §5  did  not  render  the  trust  deed  Ineffective 
or  Invalid,  MoCormick  v»  Higgine.  et  al«.  190  111.  App,  241, 
In  that  case  Mr,  Justice  Dibell  in  delivering  the  opinion  of  the 
court  said:  (p,  260)  ^The   affidavit  of  nonreeidence  wae  sworn 
to  before  H,  M,  Kelly,  a  notary  public.  Section  5  of  chapter 
99  of  the  Revised  Statutes  (J.  &  K    §7841)  requires  a  notary 
public,  before  entering  upon  the  duties  of  his  office,  to  have 
a  memorandum  of  his  appointment  and  of  the  time  vhen   hie  office 
will  expire  entered  in  the  office  of  the  county  cl«  rk  of  his 
county,  l»ihen  this  affidavit  was  sworn  to,  Kelly  had  been  a 
notary  public  for  a  considerable  time,  but  had  not  then  caused 
such  an  entry  to  be  made.  It  is  contended  that  this  invalidates 
the  entire  proceeding.   The  statute  does  not  say  that  his  acts 
shall  be  void  if  he  fails  to  comply  with  the  regulation.  The 
public,  executing  papers  before  a  notary  public,  are  not  requiired 
to  investigate  the  records  in  the  county  clerk's  office  to  find 
whether  such  an  entry  has  been  made,  and  it  would  be  monstrous 
to  hold  that  every  act  performed  by  or  before  a  notary  public 
who  has  failed  to  obey  this  statute  is  void,  and  thus  invalidate 
legal  proceedings  and  titles  many  years  after  the  acts  performed, " 

Counsel  for  defendant  in  his  reply  brief  says  that  the 
cases  cited  by  plaintiff  were  "decided  before  the  Notary  Public 
Act  was  amended",  no  reference  is  made  to  any  amendment  nor  to 
any  section  of  the  act  and  ve  have  been  unable  to  find  that  section 
5  has  been  amended.  Moreover,  Merrick  was  a  notary  de  facto  at 

\/        the  time  the  trust  deed  was  executed.  People  v,  Severinghaue, 

% 
f\       313  111.  456,  469, 

A  further  point  is  made  that  "the  trial  court  erred  in 

approving  the  receiver's  reports  without  giving  a  full  hearing 

thereupon".   The  record  discloses  the  receiver  filed  a  number 
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of  report B  and  orders  were  entered  approving  them,  and  no  appeal 
was  taken  from  any  of  such  orders.  There  Is  nothing  In  the  record 
that  would  Justify  the  statement  that  defendant  was  not  permitted 
a  hearing  on  the  reports. 

On  the  hearing  the  notes  and  trust  deed  were  produced 
by  counsel  on  behalf  of  plaintiff,   !Phis  made  a  prima  facie  case 
of  ownership  as  we  said  in  our  opinion  filed  in  the  receivership 
proceedings,  above  referred  to,  #41090.   The  defendant  offered 
no  evidence  before  the  master  or  at  any  other  time.  If  she  had 
any  defense  to  the  foreclosure  suit  an  examination  of  the  record 
fails  to  disclose  it. 

What  we  said  in  our  opinion  in  the  receivership  matter 
is  applicable  here»  We  there  said:  "The  objections  of  the 
defendants  are  purely  technical  and  without  any  merit  whatsoever," 

The  decree  of  the  Circuit  court  of  Gook  county  is  affirmed. 

DECREE  AFFIRMED. 
Matehett,  P,  J,,  and  MoSurely,  J.,  concur. 
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/    A  petition  was  filed  In  the  County  court  of  Cook  county 
ftgalnst  the  Judges  and  olerkg  of  election  of  the  61st  precinct 
of  the  24th  ward,  charging  them  with  misconduct,  arising  out  of 
the  primary  election  held  April  12,  1938, 

The  case  was  heard  by  Judge  Jareokl,  and  after  hearing 
judgment  was  entered  discharging  the  two  clerks  and  finding  the 
thz>ee  Judges  guilty  as  charged.  Two  of  them  were  sentenced  to 
confinement  in  the  County  Jail,  the  other  was  fined  #500,  On 
appeal  to  this  court  the  Judgment  was  reversed  and  the  cause 
remanded^  308  111,  App,  517  (ahet, ), 

Afterward  the  ease  was  reinstated  in  the  County  court 
and  a  trial  had  befor«  another  Judge,  No  evidence  was  introduced 
but  by  agreement  of  counsel  the  abstract  of  record  filed  on  the 
former  appeal  was  considered  by  the  court,  as  containing  all  of 
the  evidence  and  upon  consideration  the  court  found  that  defend- 
ants "did  knowingly,  fraudulently  and  unlawfully  permit  or  ac- 
quiesce in  permitting  official  ballots  to  be  changed,  altered 
and  erased  by  persons  other  than  the  voter",  that  defendants 
while  serving  as  Judges  of  election  "did  knowingly,  fraudulently 
and  unlawfully  make  false  canvass,  tally,  proclamation,  and  return 
of  votes  cast".   During  the  hearing  counsel  for  the  people  stated 
he  would  recommend  that  two  of  the  Judges,  viz,  Solomon  and 

Jennings,  be  fined  ^60  each  and  that  the  other  Judge,  Orloff,  be 
sentenced  to  Jail  for  60  days*  Mien  this  suggestion  was  made 
counsel  for  defendant  replied  "we  have  no  objection  to  the  $50 
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flne  as  to  the  two  respondents,  I  think  counsel  is  correct  as  to 
the  two  respondents,  I  don't  think,  however,  after  your  Honor 
reads  the  record  that  there  should  be  that  sharp  differentiation 
Bade  "by  the  Court  as  to  these  three  respondents,  I  don't  think 
that  after  the  Court  reads  that  record  that  any  one  of  these 
respondents  is  any  more  culpahle  than  any  of  the  others.  If  the 
Court  feels  that  there  should  be  any  slight  treatment  given  to 
any  of  these  respondents,  in  that  case  your  Honor  should  give 
Orloff  a  more  substantial  fine,  I  don't  think  that  this  case 
warrants  the  imposition  of  any  such  sentence  as  sixty  days  in  the 
County  Jail, " 

The  case  w&e  then  adjourned  and  two  days  thereafter  the 
court  announced  his  decision.  He  followed  the  recoHusiendations 
of  counsel  for  the  people,  fining  two  of  the  judges  #50  each, 
which  fine  was  paid  and  sentencing  the  other  Judge,  Orloff,  to 
be  confined  in  Jail  for  60  days,  Orloff  prosecutes  this  appeal. 

In  our  opinion  on  the  former  appeal  we  discussed  the 
evidence  introduced  somewhat  In  detail  so  that  we  feel  it  is 
unnecessary  to  again  refer  to  it  here.  We  held  that  since  Judge 
Jareckl  was  a  candidate  at  the  primary  election  involved  he  should 
not  have  tried  the  case*  We  also  said:   "We  are  not  satisfied 
with  the  findings  of  the  court  nor  the  penalties  imposed.  As 
we  said  in  People  ex  rel,  Rueeh  v,  Lidovsky,  supra,  'It  is  just 
as  important  that  persons  accused  but  innocent  should  be  exon- 
erated as  that  those  guilty  should  be  punished' "  and  we  reversed 
the  judgment  and  remanded  the  cause  for  a  new  trial, 

fhe   evidence  that  was  before  us  on  the  former  appeal  is 
the  same  evidence  in  the  record  no^v  before  us.  We  are  in  as  good 
a  position  to  determine  the  truth  of  the  matters  shown  by  the 
evidence  as  was  the  trial  judge.  He  had  but  the  printed  abstract, 
no  witnesses  testified  before  him.   We  have  again  considered  the 


•s- 


9vj:<>  rijiivirfe.  *ioaoH  luo-v:  »aiisO  :?B,ff;t  nl   ^'s^ti&bno^m^'i  ouMfcf  ^o  ■^oc 

".I.r.T,    ytntJoO 

'■■     /^■•.•' •■.    ^.i.'-.r:f    Mv-r-  ''f'-^n^ia&ii  baa  &l&q  B^Tif  sail:  riaJriw 

,^  ,  ,  ..,^b1)  OS  10^  ilMi  Rt  &&nltno9  fsd 

■''"•    ^  't  no  nolnlqo  iwo  nl 


'  JU  \f    ^J    'J  J 


'  'It" 


Lw   *, 


'.rj-.ia^sxnwo    f-tu    ..jj.ij'. 


-3- 

evldence  in  the  record  and  adhere  to  what  we  eald  in  our  former 
opinion.  But  since  counsel  for  two  of  the  defendants,  Solomon 
and  Jennings,  on  the  hearing  agreed  to  the  suggestion  made  by 
counsel  for  the  people  that  these  two  Judges  be  fined  #50  each, 
and  which  suggestion  and  recommendation  counsel  for  defendants 
concurred,  we  are  of  opinion  that  Orloff  should  receive  the  same 
punishment  and  he  fined  ^50,  We  are  unable  to  see  any  substantial 
difference  in  the  conduct  of  any  of  the  three  Judges,  We  think 
it  appears  that  the  learned  trial  Judge  imposed  a  heavier  sentence 
against  Orloff  because  the  court  wag  of  opinion  that  Orloff  had 
acted  as  Judge  of  election  before,  Which  is  not  the  fact  because 
the  evidence  discloses  he  acted  as  clerk  at  but  one  prior  election. 

For  the  reasons  stated  the  Judgment  is  reversed  and  the 
cause  remanded  to  the  trial  court  with  a  suggestion  that  Judgment 
be  entered  against  Orloff,  imposing  a  fine  of  3i>50, 

REVERSED  AND  REMiyjDED, 
Matchett,  P,  J,,  and  McSurely,  J,,  concur. 
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ANNA  KAZNOV/SKI,    an  .Infant, 
by  JOSEPH  KAZNOVJSK=i,    her 
next  friend,         / 

/ 


^ppellee, 


V. 


City  of  LaSalle,  a  municipal 
corporation, 

/ 

Appellant. 


APPEAL  FBOM  ^ 

CIRCUIT  COJRT  OF 

LA  SALLE  COUNTY. 


DOVE,    J.: 

This   is   a  personal  injury  suit  by  a  minor,    suing  by  her  father 
as  next  friend,    to   recover  damages  for  injuries   sustained  by  her  from 
a  fall  through  tripping  in  a  hole   in  a  public   sidewalk  in  the  City  of 
LaSalle,    whereby  her  right   arm  was  broken.      There  was   a   trifl  by   jury 
in  the  circuit  court  of  LaSaile   County,    a  verdict  of    iii400.00  for  the 
plaintiff.    Judgment   on  the  verdict,    and  the  city  has   appealed. 

Out  of   twelve  grounds   assigned  for  reversal,   the   only  ones   argued 
ate  that  the  court   erred  in  denying   appellant's  motion  for  s  directed 
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verdict,    and^lts  motion  for  judgment   notwithstanding  the  verdict, 
on  the  theory  that  the  defects   in  the  sidewalk  were  so   slight  that 
the  city  was  not  negligent   as   e  matter  of  law;    and  that   its  motion 
for  a  new  trial  should  have  been  grajited  because  the  verdict  is 
excessive. 

A  motion  to  direct  a  verdict  is    in  the   nature   of   a  demurrer  to 
the  evidence.     In  considering  such  a  motion  the  evidence   must   be 
taken  In  its  aspect  most  favorable  to  the  adverse  party,    and  the  only 
question  is  whether  there  is    any  evidence   tending  to   prove  the  allega- 
tions of   the  complaint.       (Ryan  v.   Deneen,    375  111.    452;    Shutan  v. 
Bloomenthal,    371  id.   244.)      Under   such  a  motion,    the  plaintiff    is 
entitled  to  the  benefit   of   all   the  facts  that   the  evidence  tends  to 
prove  and  all   inferences  that  can  be   drawn  therefrom,    and  the   evidence 
most  favorable  to  her  must  be  taken  as  true.    (Pollard  v.   Broadway  Cen- 
tral  Hotel  Corporation,    353  111.    312.)      If  there   is   any  evideneey^t hid- 
ing to  support  a  cause  of   action,    the  case  is   one  for  the  jury,    and 
It  is  error  for   the  court   in  such  a  case  to  instruct  the    jury  to  find 
for  the  defendant.      (Missouri  Malleable  Iron  Co.,   v.   Dillon,    206  111. 
145;^^Unfon  Traction  Co.   v.   LuncWy^Si^   215  id.    289.)      ^he   question  of 
negligence  does  not   become  a  question  of  law  unless  the   evidence  is 
such  that   ell  reasonable  minds  would  agree   the  defendant  %vas  not 
negligent  in  his  acts  or  that   the   injury  was   the  result   of  plaintiff's 
own  negligence.      (Petro  v.  Mines,    299  111.    236.)      Amotion  for  judg- 
ment  notwithstanding  the  verdict  is  governed  by   the  same   rules.    (111. 
Rev.    Stat.    1941,    chap.    110,    par.    259.22;   iiussell  v.   Richardson,    202 

The  record  shows  th:  t  the  accident   occurred  on  the    afternoon  of 
June  10,    1939.      It  was   a  bright   day.      Appellee  was   one  v/eek  less   than 
eight  years  old.      She   and  her  sister  were  walking  west,    ahead  of  her 
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mother  and  her  grandmother,    along  the  concrete  sidiewalk  on  the 
south  side   of  First   Street  in  the  mrxin  part  of  the  business 

district  in  the  City  of  LaSille.      Appellee  was  on  the  north  side 
of  her  sister.      There  was   a  hole,    irregular  in  shape,    in   ihe  side- 
walk,   extending  south  from  the  curb  about  five  feet  toward  the 
building  line,      '^he  portion  next   the  curb  was  xvhere   a  pole  had 
been  removed.      The   surface  of  the   sidewalk  hsd  become  broken   Fnd      ■ 
the  concrete  was  out,    leaving   a  hole  of  varying  widths,    being  about 
two  feet  wide   in  some  places,    and  narrower  in  others.      It  was  from 
one   'nd  one  half   to   two   Inches  deep.      According  to  the   testimony  of 
the  city   engineer  it  was  one  and   seven-tenths  feet  wide   .?nd   seven- 
eighths   inches   deep  with  an  average   depth  of  one  and  three  fourth 
inches.      Plaintiff  trl,  ped  in  the  hole   ajid  feJl,    breaking  her  arm. 
The  Injury  consisted  of   a  fracture   and  dislocation  of    the  head  of   the 
radius.      The  next  day   an  X-ray    disclosed  the  fracture,   which  was 
reduced  the  following  day  at    a  hospital.      The  ann  was  immobilized  in 
a  cast   and   bji  aluminum  splint  for   about   six   weeks,    and   appellee  carried 
it   in  a  sling  for  two  or  three  weeks   longer.      At  the  time  of  the  trial  in 
November,    1941,   there   was   an  apparent   complete  recovery.      The  arm  pplned 
her  considerably  until  It  was  placed  in    the   cast.      3he  was  unacle  to   be 
out   and  play  with  other  children  during  the   six  weeks  period.      The 
doctor  bill  was   ii^bO.OO   and  the   hospital  bill   was   about   !i?11.00. 

The  owner  of  the   adjacent  buildlne-  testified  the  hole   in  the   side- 
walk had  existed  in  the  same  condition  eight    or  ten  years,    and  that 
she  had  seen  city  policemen  and  the  chief  of  police  wrlk   along  the 
sidewalk  in  front   of  her  building;    that   she    had  sprained  her   ankle   in 
the  hole  and  a  lot  of   other  people  had  tripped  in  it;    and  that  two  or 
three  years  prior  to   the   accident   she  had  notified  the  city   engineer 
of  the  condition  of   the   sidewalk.      The  city   engineer  testified  he   did 
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not  remember  the  witness  or  anyone    else  reporting  the  condition 
of  the  sidewalk  to  him;    that  if   she   had  talked  to  him  about    it 
he  would  have  notified  the  owners,   but   he  did  not  deny  that  she 
had  reported  its  condition  to  him. 

Appellant   cites  oases   in  this   State  and  from  other   jurisdic- 
tions where   adjoining   sections   of  sidewalk  were  constructed  at 
different   levels.      It  is   apparent   that   an  incline   in  a  street 
grade  or  other  conditions  may  require  such  construction,    and  it 
has  been  held  that  a  municipality   is  not   guilty  of  negligence  in 
such  cases.      No   such  condition  obtains  here.      The  photographs  In 
evidence  snow   an  approximately  level  street   and  sidewalk  with  the 
irregularly   shaped  hole    above  described.     Constructing  a  sidewalk 
on  different  levels   where  the  pedestrian  will  usually  anticipate 
the  chan£:e  of  grade  by  the  surroundings,    such  as  a  slant    in  the 
grade  or  a  step  down  from  a  curb  is   a  wholly  different   matter  from 
constructing  a  sidewalk  on  a  level  and  allowing   a  hole   to   exist 
therein  which  the  pedestrisn  has  no  cause  to   antioipate.   Gases  of 
the  first  class  have  no   application  here. 

While   a  municipality  is  not    an  insurer  against   accidents,    and 
is   only  bound  to  use  reasonable  care  to  keep  its   aidewslks  reason- 
ably safe  for  |he  amount    end  kind  of   travel  which  mpy  be  fairly 
expected  upon  them,    (Graham  v.    City  of   Chicago,    346  111.    638;    Boender 
V.   City  of  Harvey,    251   id.    228),    a  pedestrian   on  a  sidewalk  may   ordin- 
arily assume  that   it  is   in  a  reasonably  safe  condition  for  travel. 
To  hold  that  a  person  is   absolutely  bound  to  keep  his    eyes  fixed  upon 
a  sidewalk  in  searcn  of  defects   and  dangerous  places  X'^jould  be  to 
establish   a  manifestly  unreasonable    and   Impraoti^te   rule.      (&rs-ham  v. 
City  of  Chicag9,    supra;   City   of   Chicago   v.   Babcock,   143  111.    358.) 
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A  Child  between  the  ages  of  seven  and  fourteen  years  Is  not   required 
to   exercise  as  hlai   a  degree   of .  care,  as  a,  person  of^mature  age  and         ^ 
experlenoex   (Mueth  v.   Jaeka,    302   111.   App.  "^89;   Owens  v.    Guerney, 
j^i^Jr>Wv>1lr9W>» ) ,    and  on  this    appeal  it    is  not   cleimed  that   appellee  was 
guilty   of  contributory  negligence. 

The   mere  happening  of  an  accident   r^^ises  no  presumption  that   it 
was  oe.used  by  the  defendant's  negligence,    (Huff   v.   Illinois  Central 
Railroad  Co.,    362  111.    95;    Spring  Valley   Goal  Co.,   v.    Buzis,    213  id. 
341),    but   in  this  case  the  uncontradicted  evidence  shows  tnat  one 
person  sprained  her  ankle   in  the  hole,    several   others  tripped  In  it, 
including  appellee,   who  suffered  a  broken  arm.      This  conclueively 
shows   the  hole  wss   d'^ngerous    to   pedestrians.      It  had  existed  in  the 
same  condition  for  eight    or   ten  years   and  tiie  city  h=?d  actual  notice 
of   it.      Even  if   there  had  been  no  actual  notice,    its  existence  for 
so  long   -:.':  time  charged  the  city  with  knowledge  thereof.      (Graham  v. 
Oity  of  O.oicago,    supra.)      Under  such  evidence  end  the   applicable  laxir, 
it  cannot   be   said  that  the  defect  was   so  slight    that  tne   city  was  not 
guilty  of  ne^igence  as   a  matter  of  law.      Ihe  tibial  court  did  not  err 
in  refusing  to  direct   a  verdict  for   appellant   or  in  refusing  to  render 
Judgment  for  it  notwithstanding  the   verdict.      Furthermore,    if   the 
assignment   that  the  court   erred  in  denying  appeli'^nt's  motion  for  a 
new  trial  had  been  argued  on  this    phase  of  the  controversy,   ve  should 
be  obliged  to   hold   that   the   verdict   is   not   against  the  manifest  v/eight 
of  the  evidence,    but  the   assignment,    not  being  argued,    is  considered 
as  abandoned.      Decisions  where   judgment  for  the  plaintiff  were  affirmed 
on  negligence  of  the  defendant  comparable  or  analagous  to  the  facts  in 
this  case   are  found  in   &r8h.am  v.    City   of  Chicago,    supra;    White  v.    City 
of   Belleville,    290  111.    ^^pp.    616;    Temple  v.   City   of   Chicago,    303  id. 
59. 
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VJe  do  not   agree  with  the  clr'lm  th-rt  the  verdict  is    excesclve. 
i'he  amount    of    daniaj;ies  to  be   av/arded  Is   ordinarily  a  question  for 
the  Jury,    and  p  verdict  v/ill  not  be   disturbed  unless  It   is  clenrly 
excessive  or  inadequate,    indicating  passion  or  prejudice  on  the 
part  of  the   jury.      (Mueth  v.    Jaska,  .  ^Wisisew;   Owens  v.    G-uerney,y.  *?saB«f. ) 
In  this  case  appellee's  mother  testified  to   her  nervous  condition 
after  the  accident.      There  was  no  testimony  as  to   a  casual  connec- 
tion,   and  on  appellant's  motion  the  testimony  was   stricken  and  the 
jury  were  instructed  they  must  not   regard  it.     Considering  the  neture 
and  extent    of  the   injury,    the  expenses  incurred  thereby   and  the  time 
appellee  was  incapacitated,    the   ajnount  was  very   reasonable,    and  a.oe  s 
not   indicate  tne   jury  were  influenced  oy  the   stricken  testimony. 
The  court  did  not    err  in  denying  the  motion  for  a  nev  trial. 

Appellee's  motion  in  this  coux-t   to   assess  damages   of   ten  per 
cent  of  the   sjaount  of  the  judgment  under   section  23  of  the  Oosts  act 
(111.    Rev.    Stat.    1941,    chap.    33,    par.    23)    on  the  ground  th^t  the   appeal 
v/as  prosecuted  for  delay,    is  denied,      '..'hile   the   evidence   is   overwhelm- 
ingly in  favor  of   appellee,    there    is    nothing  in  the  record  'jhich  indi- 
cates  the    appeal  vas  for   delay   and  not    in  good  f^ith. 

The   judgment   of    the  trial  court  is   affirmed. 

Judgment   affirmed. 
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KARL  E.SEYFARTH,  5    .^....--fSfERLOCUTORy  Af'P  ;AL 
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aEOR&E  E.LEONARB. 


SUPf^RIOR  GOURi', 
COOK.  COUNTY/ 


^h^'hsTlGE   MeSUR' LX  DELIVERED  THE  OPi-HJOJ^  OF  THE;  COURT, 
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This  Is  an  appeal  from  an  interlocutory  N'der  aopolnting 
a 
a  receiver  in/ohancery  suit  brourrht  by  plaintiff  seeking  an 

accoiintlng  of  funds  olaimed  to  be  due  him  from  the  defendant 

arising  out  of  a  contract  for  the  dipeolution  of  their 

partnership. 

Although  the  cause  was  referred  to  a  master  no  evidence 
has  been  taken  and  the  Issues  qxi   this  appeal  are  presented 
slolely  by  the  pleadings-  the  complaint  and  plaintiff  •g 
petition  for  the  appointment  of  a  receiver,  and  defendant's 
ans  ers  and  plaintiff's  replies. 

The  parties  were  law  partners  praeticing  under  the  name 
of  Seyfarth  and  Leonard,  and  by  written  agreement  dissolved 
the  partnership  in  1935  and  divided  between  them  certain  pending 
oases,  several  of  which  were  bank  stoofeholdep  liabilty  suits 
in  which  the  law  firm  represented  the  plaintiffs  and  were 
specifically  named  in  a  schedule  attached  to  plaintiff's 
petition  as  Sxhibltri  "B^'   By  the  agreement  each  of  th-^-  parties 
respectively  was  charged  with  responsibility  for  the  completion 
of  the  work  required  in  the  prosecution  of  the  cases  assigned 
to  him;  each  was  to  eolleot  the  fees  in  such  oases  and  retain 
one-half  and  pay  the  other  half  of  the  fees  to  the  other  p.rty. 

Plaintiff's  petition  alleged  that  defendant  had  collected 
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fees  in  certain  cases  but  refused  to  pay  to  plaintiff  one-half 
of  such  fees  as  required  by  the  dissolution  agreement.  Defendant's 
answer  asserts  that  he  wae  entitled  to  retain  a  portion  or  all  of 
the  |jal/  claimed  by  plaintiff  by  reason  of  numerous  and  substan- 
tial defaults  and  br-aohee  of  the  contract  by  plaintiff.  The 
answer  set  out  in  detail  these  alleged  defaults.  Plaintiff's 
reply  denies  such  defaults.  We  cannot  now  examine  the  merits  of 
this  controversy  for  there  is  no  evidence  before  us  and  the 
deference  to  the  master  is  still  pending. 

Plaintiff  filed  a  motion  asking  for  the  appointment  of  a 
receiver  to  collect  and  hold  the  entire  amoxmt  of  the  fees 
collected  by  defendant^  including  not  only  the  amount  of  fees 
claimed  by  plaintiff  but  also  those  admittedly  belonging  to  the 
flefendant,  which  motion  wag  allowed  and  a  receiver  appointed. 

Defendant  contends  that  plaintiff's  cause  of  action  is  a 
simple  contract  claim  for  money  said  to  be  due  or  to  become  due 
from  defendant  and  that  this  issue  is  not  properly  witliin  the 
Jurisdiction  of  a  chancery  court.  Defendant's  argtxment  seems  to 
be  based  upon  the  proposition  that  the  agreement  of  July  1,1935 
terminated  the  partnership  between  the  parties  and  therefore  there 
was  no  question  of  liquidation  presented  but  only  whether  there 
was  a  breach  of  contract.  We  are  of  the  opinion  that  the  proceed- 
ings were  properly  brought  in  a  cbancery  court.  The  agreement  of 
July  1,  1935  did  not  terminate  the  partnership  but  dissolved  it. 
The  dissolution  of  a  partnership  does  not  necessarily  terminate 
it  or  the  fiduciary  relationship  of  the  partn  re.  Ill,  Rev.  Stats, 
oh,  106  J./2,  sec. 30,   It  has  been  held  that  after  dissolution  the 
partnership  continues  until  the  partnership  business  has  be-n 
completed.   Thanoe  v.  Thanog  ,  313  111.  499,  506;  '/itkowsky  v. 
Affeld  ,263  111.  557;  Andrews      "»inson.  254  111.  Ill,  123, 
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In  scheoule  "Dw  of  the  agreement  was  a  list  of  cases  in 
which  the  partners  were  jointly  interested  and  were  responsible 
for  the  completion  of  the  work  required.  There  was  a  Joint  duty 
with  respect  to  these,  although  their  individual  appearances 
may  have  been  filed  in  such  cases.  The  interest  of  one  partner 
was  retained  in  all  cases  handled  by  the  other.  There  was  only 
a  division  of  labor*  There  is  a  provision  for  legal  services  by 
both  partners  in  certain  oases;  the  substitution  of  both  partners 
In  lieu  of  the  appearance  of  the  firm;  also,  each  partner  had  the 
right  to  examine  files  in  any  of  these  oases,  and  there  was  a 
provision  for  monthly  statements  of  each  to  the  other,  Vfe  hold 
that  the  controversy  was  properly  in  the  chancery  court, 

A  more  serious  question  presents  itself  with  reference  to 
the  appointment  of  a  redeiver  to  collect  and  retain  all  of  the 
fees  collected  by  defendant,  including  one-half  of  the  fees  to 
which  admittedly  he  la  entitled.  We  do  not  find  in  the  record  any 
leeue  raised  with  reference  to  defendant's  fees*  The  only  issue 
presented  is  with  reference  to  the  other  half  of  the  fees,  which 
plaintiff  claims  and  which  defendant  is  withholding  for  the 
alleged  breaches  of  the  contract  stated  in  defendant's  answer. 

We  find  no  cases  supporting  the  proposition  that  a  receiver 
may  be  appointed  of  assets  abottt  which  there  is  no  issue 
presented,  Cochrane  v.  Potts  Son  &  Co..  47  F, (2d)  1026, involved 
the  validity  of  certain  bonds,and  a  receiver  was  appointed  to 
take  charge  of  all  of  the  six  Issues  of  the  same.  On  app-  al  it 
was  held  that  the  District  court  did  not  have  Jurisdiction  over 
five  of  such  Issues  because  the  pleadings  limited  plaintiff's 
claim  to  one  issue,  although  he  asked  for  a  receiver  of  all  of 
the  issues.  The  court  said:  "Examining  the  Jurisdiction  of  the 
court  ov^^r  the  securities  in  controvert y  **'**lt  is  perfectly  plain 
that  as  to  none  of  the  bond  issues  or  the  collatf^ral  securing 
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same,  excepting  Iseue  E,  did  the  plaintiffs'  pleadings  put  their 
oubjeot  matter  at  lesue.or  bring  them  within  the  ambit  of  the 
court 'g  Jurisdiction;  for  while  there  were  general  allegations 
of  fraud  and  confusion  in  the  matter  of  the  affAlrs  of  the  two 
companies  the  plaintiffs'  pleadings  llralted  their  claim  to  the 
bond  Issue  £  and  nothing  was  alleged  to  set  up  any  claim  asralnst 
or  charge  upon  the  other  eeourlties,"  And  In  Scot£  v.  Farmert^' 
Loan  &  Trust  Co»^  69  .^ed,  17, the  court  said;  »***^  the  Juris- 
diction pospeseed  by  a  court  of  chancery  to  for«^cl08e  a  mortgage 
and  to  ap.oolnt  a  receiver  for  th»  mortgaged  property  pending 
the  foreclosure  gives  It  no  Jurisdiction  or  power  to  seize  or 
take  into  its  custody  or  control,  throiigh  a  receiver  or  otherwise  , 
property  of  the  debtor  which  la  not  covered  by  the  mortgage,** 
See  also  Leaoh  &  Gp^  v,  Orant.  27  F,  (2d)  201.  It  would  seem  too 
ol-ar  for  argument  that  the  court  would  have  no  Jurisdiction  to 
appoint  &   receiver  of  property  about  which  there  la  no  issue 
presented  for  determination* 

A  gene  al  allegation  of  insolvency  of  the  defendant  was 
contained  in  pls^intiff 's  petition,  which  wag  denied.  In   argument 
plaintiff  seemed  to  admit  that  he  could  not  auetain  the  allegation 
of  insolvency  but  claims  he  ig  entitled  to  a  receiver  "without  a 
showing  of  Insolvency  or  impending  p-^rll  to  the  partnership  fund.  * 
It  is  a  rule  that  where  essential  allegations  of  a  complaint  for 
the  appointment  of  a  receiver  ar<^!  denied  in  a  sworn  answer, a 
receiver  cannot  be  appointed  unless  these  denials  are  overcome  by 
proof,  Klase  v.  Yavltoh.  30£  Ill.App,  gg9;  Sherman  Park  St.-te  §»I|i^ 
V,  ]^09P  Off  j^pe,  Bj.^a,  Gqi^»,    238  Ill.App.460;  Sohack  v.  ...c^iej 
100  Ill.App.  294, 

We  hold  that  the  receiver  should  not  have  been  aut^ orlzed 

to  collect  the  entire  amount  of  fees  held  by  the  defendant, but  to 

the 
collect  only^half  claimed  by  plaintiff, 

We  cannot  In  -.his  case  order  disposition  of  the  fees  held 


:y^.ttcsi  'acit  net  tfiViftOtrt  k  :fn'ioc<|A  o*  fi>ft» 
joi:i.^8itsft   ots  tt   9iWFt%  eiimolo^tot  •£[? 

,i»fel»%ifiws«*»fe  -lot  f>f»:ffl©eMrq 

2ijIBa    ^;fg.;tfi  itg^  0.^1-  :  .         .       -    30S    ^tBliSjBl   •V      lUil   •loctq 

>^iJ    «q<|A,iU  001 

erfJ 


-5- 

under  court  order  by  any  receiver  In  any  othf?r  case* 

The  order  appointing  a  receiver  Is  reversed  In  part  ;  nd 
the  proceedings  are  remanded  with  directions  to  limit  the 
authority  of  the  receiver  to  th  collection  of  the  portion  of  the 
fees  claimed  "by  the  plaintiff,  except  as  to  t  ose  fees  now  In  the 
hands  of  tisx  other  receivers  whOj  the  record  shows,  will  hold 
such  fees  until  this  cause  Is  terminated.  Costs  of  this  appeal  to 
be  divided  equally  between  the  parties.  See  section  78  of  the 
Practice  act  (111,  Rev,  Stats,  oh,110)  for  the  authority  of 
this  court  so  to  order, 

REVKRSED  IN  PART  -xm 

REMAi-lDED  WITH  DIR^iCTIOMS. 

Matchett,  P.J.,  and  O'Connor,  J* concur. 
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LOUIS  J.  HUGH,  Individually  and  as  j 
trustee  under  the  Last  Will  and  ) 
Te&tament  of  George  E.Huoh, deceased,  ) 


Appellant, 


) 


X 


vs# 


/' 


FL0R15NCE  ^I^IZABETH  WICK55RSHEIM, 
JOSirPHlWE  HUGH,  THE  HUGH  L  :ATH?,^''' 
COMPANY,  an  Illinoia  oorporati*^, 
G.  WHITTIER  BALE,  as  trustee  if 
the  estate  of  Itdwin  Vincent  Gale, 
deceased,  and  ALFRED  JAGOSSHAG-EN, 
(int-rvenor)  and  CKAELl^' E.BYRNE, 
^"^   ssor-Trustee,    / 

yappelleego 


^,f 


JOSJ^PHIWS  HUGH,   J;ndi>i4lially  and  ) 

as  beneficiary  jinder  the"^i,^st  Will        ) 
and  Testament  4^f  GEORGE  S, 
deceased  and  ^,#LORENCE  ELlZABfi 
WICKERSH1':IM/  contingent  benef iciary^O 
under  said/^ill, 

GounlTer  Claimants—Appellees  , 


APPEAL  FROM 


suph:rior  court, 

cook  county. 
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LOUI^^J.HUGH,  individually  and  as 
trual^ee  under  the  Last  Will  and 
Testament  of  George  E.  Hueh, 

Counter  Defendant-Appellant, 
attd  THE  HUGH  L  .ATHER  COMPANY, 

Counter  Defendant-Appellee. 


MR.JUSTICE  McSURF,LY  delivered  the  OPINION  OF  THE  COURT. 

Louis  J.Huoh,  hereafter  called  plaintiff,  individually  and 
as  trustee  under  the  will  of  his  father,  George  E.Huch,  filed  hie 
complaint  in  equity  asking  the  advice  and  directions  of  the  court 
as  to  the  execution  of  the  trust;  his  mother,  Jo  ephine  Huch,  and  hii 
sister,  Florence  Vllizabeth  Wiokersheim,  answered  and  filed 
counterclaims  asserting  improper  conduct  on  the  part  of  plaintiff 
in  administering  the  trust  and  asked  for  his  removal;  the  matter 
was  referred  to  a  master  in  chancery  who  took  evidence  and  reported, 
sustairting  defendants'  claims;  the  chancellor  approved  this  .^nd 
entered  a  decree  dismissing  the  complaint  for  want  of  equity  and 
held  that  125  shares  of  stock  of  the  Huch  Le  ther  Company,  which 
plaintiff  claimed  to  own  as  an  individual,  were  held  hy  him  as 
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trustee;  also,  three  judgments  vmre   entered  against  plaintiff 
y  aggregating  $7,910,50,  and  he  was  removed  as  trustee  and  a  successor 
f     trustee  appointed  In  ills  stead.  Plaintiff  a  peals  froa  this  decree 
and  argues  that  tlae  findings  are  unsupported  by  the  evidence  and 
contrary  to  law, 

Qeor^  E.Huoh  was  president  of  the  Huoh  Leather  Company,  whleh  Is 
engaged  In  the  business  of  tanning  and  preparing  horse  hide®  for  use 
by  other  manufacturers  In  making  various  kinds  of  leather  products. 
He  died  on  August  7,  1934,  leaving  surviving  his  widow  Josephine,  a 
eon  (the  plaintiff)  and  hie  daughter  Florence  "iekersheim.  His 
property  was  left  to  plaintiff  as  trustee, the  net  Income  to  be  paid 
to  the  widow,  JoFephlne,  so  long  ag  she  lived,  and  upon  her  death 
the  trust  estate  to  be  divided  one-half  to  the  daughter,  Florence, 
and  one-half  to  the  plaintiff,  with  certain  gifts  which  are  not  in 
/  issue  here.  Plaintiff  trustee  was  uthorized  to  continue  the  bueiness, 
to  handle  the  securities  of  the  trust  property  as  ne   might  deem  best 
and  not  to  be  responsible  for  any  error  in  judgment  but  only  for  the 
exercise  of  hon  sty  and  good  faith. 

For  the  seven  years  preceding  the  death  of  George  Much  the 
business  was  operated  at  a  loss  of  over  S£15,000,  Upon  his  death 
plaintiff  became  president  of  the  company  and  took  steps  to  create 
a  fund  to  pay  the  debts  of  his  father  and  to  provide  a  fund  for  his 
mother.  An  account  on  the  books  of  the  leather  company  was  opened 
under  the  name  of  the  F.state  of  George  E.Kuch  and  there  was  credited 
to  this  accoxmt  $100  a  week,  which  was  later  reduced  to  t60,  A.  total 
of  oret   19000  was  credited  to  this  account  and  out  of  this  was  paid 
the  funeral  and  estate  expenses  and  otx^-er  miscellaneoug  items.   The 
bulk  of  this  fund  was  used  to  pay  plaintiff's  mother  at  the  rate  of 
$50  a  week,  which  from  August  14,  1934  to  February  16,  1937  a  gre- 
gated  S6,600.  Before  his  a-^ath  George  Huoh  allced  Josephine  *50 
a  week,  paid  by  tne  company,  and  after  his  death  plaintiff  paid 
his  mothf^r'  approximately  the  s&me  amount. 
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The  matter  about  which  plaintiff  in  his  complaint  sought 
advice  and  directions  froa  the  court  wat  in  connection  with  the 
purchase  of  stock  of  the  leather  company  by  his  father  from  the 
eat&te  of  Edwin  V,Gale,  deceased,  Q&le   had  owned  one-half  of  the  stock. 
The  capital  stock  at  that  time  was  1300,000, 

In  1928  G-eorge  Huoh  purehs.8ed  this  half,  or  1500  shares,  for 
#75,000,  paying  |60,000  in  cash  and  giving  hie  note  for  the  balance, 
Thla  stock  was  reissued  on  the  books  of  the  leather  oon5>any-  750 
shares  in  the  name  of  George  Huoh  and  749  in  the  n9.me  of  Louis  Huoh, 
By  March,  1933>  this  indebtedness  had  been  reduced  to  $10,000,  and    \ 
©eorge  Huch  executed  a  new  note  to  the  Gale  trustee  for  $10,000,  in 
the  meantime  the  fapital  stock  of  the  leather  company  had  been  reduced 
from  $300,000  to  150,000  and  new  oertificateg  were  issued  to  George 
and  Louis  Huch,  There  was  deposited  with  the  Gale  trustee  as 
eollateral  to  secure  the  payment  of  the  |10,000  note,  certificate 
No,  20  for  126  shares  of  the  capital  stock  beloaging  to  George,  and 
certificate  No»  23  for  125  shares  issued  to  Louis  Huch, 

The  entire  principal  sum  of  |10,000,  with  interalit,  was  unpaid 

at  the  time  of  the  death  of  George,  and  shortly  thereafter  plaintiff 

communicated  with  the  Gale  trustee  holding  the  note,  requesting  him 

not  to  sell  the  stock  he  ^eld  as  collateral,  saying  that  some 

arremgement  would  be  made  to  pay  this  note*  It  was  tlnereafter 

arranged  that  the  leather  company  would  pay  the  note  at  the  rate  of 

#1,000  a  year,  and  payments  were  thus  made,  and  on  April  1,  1940  the 

impaid  balance  on  the  note  was  $S,333.52»  Plaintiff's  plan  was  that 

when  the  entire  note  was  paid  and  the  collateral  released,  100  of  the 

125  shares  issued  in  the  name  of  George  woiold  go  to  the  leather 

company  to  reimburse  it  for  the  pajrment  of  the  #10,000  note.   These 

shares  would  be  canceled  and  not  reissued,  and  the  remaining  25 

be 
shares  would/ga  the  property  of  the  trust.  This  arrangement  was  set 

forth  in  plaintiff *8  complaint  and  he  asked,  as  trustee,  for 

directions  and  advice  of  the  court  with  reference  to  t;  is  plan. 
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All  of  the  books  and  reports  of  the  company  were  produced 
before  the  master  for  examination  and  inspection,  and  It  wag  shown 
that  xmder  the  arrangement  proposed  by  plaintiff  the  trust  estate 
would  own  free  and  clear  over  |18,000.   The  master  found,  and  the 
chancellor  approved,  that  the  plan  proposed  by  plaintiff  as  trustee 
was  inequitable  and  unjust  to  Josephine  Huch  and  Florence 
Wlckershelm,  and  the  complaint  was  dismissed  for  want  of  equity, No 
reasons  appear  in  the  master's  report  or  in  the  decree  showing  the 
basis  for  this  conclusion. 

It  would  seem  proper  for  the  trustee,  for  tne  purpose  of 
arolding  a  sale  by  the  Gale  trustee  of  the  collateral  stock  deposited 
to  the  $10,000  indebtedness  of  iieorge   Huch,  to  make  some  arrangement 
whereby  this  debt  should  be  paid  and  the  trust  relieved  of  this 
burden  without  loss*  We  h:ld  that  the  plan  to  pay  this  debt  in 
Installments  by  the  leather  company  (as  the  only  available  source    \    , 
ot   cash  were  the  funds  of  this  company)  tiius  substantially  reducing  /\ 
the  indebtedness,  was  fair  and  Just  to  all  the  interested  parties. 

Moreover,  the  record  shows  that  on  October  8,  1-"41,  all 
parties  being  present  and  assenting,  the  court  entered  an  order 
authorizing  the  leather  company  to  purchase  the  George  Huch  note  from 
the  Oale  estate.   When  the  leather  company  has  paid  the  amount  of 
George  Huch' s  debt  to  the  G-ale  estate,  arrangements  must  be  made  to 
reimburse  out  of  dividends  the  leather  company  for  its  funds  so 
expended  In  the  preservation  of  the  trust  estate. 

The  plan  seems  fair  and  equitable  and  authorized  by  t  e  terms 
of  the  will  under  tne  provision  that  plaintif  -trustee  had  power 
to  settle,  compound  and  compromise  all  claims  against  the  estate  of  , 
George  Huch,  with  as  full  power  and  authority  as  the  testator  himself 
might  have  had  if  living. 

It  is  the  duty  of  a  trustee  to  seek  the  aid  of  a  court  of  equity 
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in  the  administration  of  a  trust,  feitman  v.  Fisher  ,  74  111.   y 
147;  Warner  v.  Settler  ,  260  111.416.   The  chancellor  in 
dismissing  the  complaint  deprived  olaintiff  of  the  right  to  have 
the  advice  and  consideration  <si^  the  court  as  to  this  plan  end  left 
all  the  parties  in  interest  in  no  better  position  than  they  were 
prior  tothe  filing  of  the  complaint*   »»Courts  of  equity  will  as  ist 
trustees  and  protect  them  in  the  due  perfoiTaance  of  the  trust 


whenever  they  seelc  the  aid  and  direction  of  the  court  ag  to  the    '  ^ 
establishment,  the  management  or  the  execution  of  it,"  (g  etory's  '^q, 
Jur.  (13th  ed, )  sec,  961» )   It  was  error  to  dismiss  the  complaint. 

The  master*  approved  by  the  chancellor,  f  und  that  Louis  J. 
Huch  did  not  own,  individually,  certificate  Mo«  E3  for  125  shares 
of  stock  of  the  leather  company,  but  foxind  that  he  owned  the  same 
as  trustee.  This  conclusion  is  not  supported  by  the  evidence.  The 
stock  book  of  the  company  shows  that  plaintiff  owned  a  substantial 
number  of  shares  in  December  1923,  and  that  the  certificated 
evidencing  this  were  in  his  name  for  tea  years,  when  they  were 
canceled  pursuant  to  the  resolution  of  thy  company  reducing  the 
stock,  and  a  new  certificate.  No,  22  for  125  shares,  was  issued 
in  plaintiff's  name.  Apparently  there  is  no  dispute  as  to  this.  The 
stock  book  further  shows  that  in  March,  1928,  plaintiff  individually 
became  theowner  of  additional  shares,  which  were  standing  in  his 
name  for  five  years  when  the  capital  stock  was  reduced  and  his 
certificate  was  exchanged  for  certificate  Mo,  23  for  1S5  shares. 
It  is  this  certificate  which  wa«  held  not  to  belong  to  him 
individually. 

Plaintiff  testified  th£.t  these  shares  were  gifts  from  his 
father  and  there  is  no  evidence  in  denial.  Moreover,  the  stock 
record  of  the  leather  company  shows  that  from  iiiarch,  1929,  G-eorge 
Huch  executed  an  Income  tax  retuiin,  under  oath,  stating  that 
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plaintiff  was  the  owner  of  14c 9  shares,  which  was  the  number  of 
shares  plaintiff  claimed  to  oim  before  the  stock  reduction.   This 
is  only  one  share  lees  than  one-half  of  all  the  shajres.  Thie 
statement  was  repeated  by  George  Huch  under  oath  in  1931  and  1932* 
la  January,  1933,  again  &eorge  Huch  signed  new  certificates,  Mos, 
22  and  23  to  plaintiff  for  249  shares,  and  this  was  repeated  under 
oath  in  March,  1933,  In  the  note  for  $10,000  of  George  Huch  to 
Gale  it  ws.s  recited  that  certificate  No.  23  for  125  shares  of  stjck 
issued  to  plaintiff  and  by  him  endorsed,  was  deposited  with  the  Gale 
trustee  as  part  of  the  collateral  secured  for  the  payment  of  this 
note»  Plaintiff  testified  that  he  gave  this  certificate  for  125 
shares  to  pledge  with  Gale  because  hie  father  requested  it;  that  he 
and  his  father  "worked  hand  in  hand  *  «^  «  i  just  handed  it  over  to 
him  without  any  question  whatsoef-er* "  The  decree  erred  in  finding 
that  this  certificate  of  stock  was  not  owned  by  Louis  Huch  individually. 

The  decree  entered  Judgment  agiiinst  plaintiff  individually 
in  favor  of  Josephine  Huch  for  12,600  as  damages  for  his  alleged 
failure  to  have  a  widow's  award  allowed  in  the  Probate  court  in  Mie 
©state  of  George  Huch,  of  which  plaintiff  was  executor.  Section  178 
of  the  Probate  Act  (ch,  3,  par, 330)  provides  that  appraisers 
appointed  by  the  court  shall  determine  the  aaount  of  the  widow's  award! 
This  duty  is  not  upon  an  executor.  Moreover,  the  evidence  shows  that  ■ 
for  over  six  years  Mrs, Huch  accepted  without  complaint  the  :;j50  per 
week  which  her  son  arranged  to  be  paid  to  her.  A  widow's  award  may  to^ 
waived.  Howe  v,  BrowHi  287  111.  532,  541,  and  her  receipt  of  these  /  \ 
payments  mifrht  ell  have  been  considered  to  T^e  a  waiver  by  her.  Also, 
the  record  shows  that  her  widow's  award  hag  been  allowed  by  the 
Probate  court  to  the  amount  of  f2,600,  which  was  fou.nd  by  the  report 
of  the  appt^isers  to  be  a  prober  amount  of  the  widow's  award. 

It  is  also  pertinent  to  this  item  to  note  that  inteinrenor, 
Alfred  Jacobshagen,  who  acquired  all  of  the  interest  in  the  trust 
estate  of  the  daughter,  Florence  v/ickersheim,  claims  tl».t  the  amount 
paid  by  plaintiff  to  his  mother,  Josephine  Huch,  was  in  excess  of  the 
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amount  to  which  she  Is  entitled  under  the  terms  of  the  will 
creating  the  trust,  and  that  ehe  Is  Indebted  to  the  leather  eompacny, 
and  he  aske  for  an  accounting  In  this  respect. 

George  Huch  borrowed  from  hla  wife  Si,  000,  giving  hei-  two 
notes  of  $500  each;  she  filed  n6  claim  In  the  Probate  court  on  these 
notes  but  had  a  conversation  with  plaintiff  with  refei^anee  to  them. 
Several  witnesses  testified  to  this,  but  agreed  In  substance  that 
plaintiff  said  he  had  no  money  In  the  estate  at  that  time  and  could 
not  pay  them,  and  there  Is  undisputed  evidence  that  at  the  time  of 
this  conversation,  which  took  place  about  two  months  after  the  death 
of  (Jeor,ge  Huch,  there  was  no  money  in  the  estate.  Based  upon  this 
evidence  it  was  error  to  find  that  plaintiff  falsely  represented  to 
Josephine  Huch  that  there  were  no  assets  in  the  estate  with  which  to 
pay  these  claims.   There  were  assets  but  no  cash  at  the  time  when 
Josephine  Huch  asked  for  payment,  and  there  is;  no  evidence  that  sh^v  / 
was  persiaaded  through  any  false  statements  not  to  file  any  claim  in  1 
the  Probate  court  against  the  estate*   In  Smith  v.  ^mith  ,  £06  111*  '  \ 
App,  239,  the  court  held  that  even  If  a  claimant  w&s  misled  by  wrong 
advi  ce  of  counsel  this  did  not  excuse  the  failure  to  file  a  claim 
within  a  year. 

There  was  no  sufficient  reason  presented  for  the  removal  of 
Louie  J, Huch  as  trustee.  Plaintiff  had  been  employed  by  the  leather 
company  from  the  time  he  was  approximately  17  years  of  age,  or  the 
year  1915;  he  had  worked  in  all  phases  of  the  business  during  the 
time  hie  father  owned  only  0ne-half  and  the  Gale  interests  the  other 
half  of  the  bueiners,  and  also  after  his  father  had  acquired  all  the 
stock;  he  was  elected  vice-president  in  1920  and  also  acted  as 
president  while  his  father,  who  was  a  cripple  for  nearly  30  years, 
was  away.   In  1952  plaintiff  was  an  equal  stockholder  wltn  his  father 
and  drawing  the  same  s;  lary.  The  corporatiod  at  that  time  carried 
$50,000  of  life  insurance  on  the  life  of  plaintiff,  and  in  1927 
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when  George  Huoh  drew  hie  will  he  gave  plaintiff  complete  pov7-rs 
with  reference  to  management,  sales  and  settlement  of  claims,  and 
after  plaintiff  "became  president  he  reversed  the  business  from  a 
loss  to  a  profit.  This  is  more  or  leee  a  family  disagreement,  largely- 
growing  out  of  plaintiff's  dislike  of  hie  sister's  husband.  Such 
quarrels  are  not  sufficient  ground  for  the  removal  of  a  trustee* 
Wylie  V.  Busbnell.  87?  111.  484,  505;  Lorenz  v.  Weller.  267  I11.23j?C 

The  court  should  not  have  removed  plaintiff  as  trustee,  taut  it 
was  also  error  to  appoint  Oharles  E.Byrne  as  successor  trustee*  The 
will  creating  the  trust  ordered  that  upon  the  failure  of  Louie  Hueh 
to  perform  the  duties  of  trustee  the  National  Sank  of  the  Republic 
®f  Chicago  or  its  successors  should  be  aipolnted  trustee.  In  the 
brief  for  the  defenda  its  It  is  stated  that  the  Rational  Bank  of  the 
Republic  is  out  of  eicistenoe.  There  is  nothing  in  the  record  to 
show  this,  but  even  if  true  the  will  provided  that  its  successor 
should  "be  appointed  trustee.  The  brief  filed  on  behalf  of  plaintiff 
disclaims  any  criticism  ©f  Mr, Byrne, 

We  now  consider  the  brief  filed  6n  behalf  of  the  intervener, 
Alfred  Jacobshagen,  By  leave  of  court  he  v;as  pe  mitted  to  file  his 
intervening  petition  in  which  he  asserted  (and  it  is  not  contradicted) 
that  on  or  about  February  13;  1941|he  became  the  holder  by  purchase 
of  all  of  the  right,  title  and  interest  of  Florence  Wickersheim  in 
and  to  the  trust  created  by  the  will  of  George  Much,  deceased.   In 
his  brief  counsel  for  the  intervener,  with  one  exception,  supports 
the  conduct  of  the  plaintiff  in  the  administration  of  hie  trust.  He 
argues,  as  does  plaintiff's  counsel,  that  Louis  Huch  acted  in  good 
faith  as  president  of  the  leather  company  and  that  no  ground  exists 
for  his  r  iffloval  as  trustee.  He  asserts,  however,  contrary  to  the   \^ 
claim  of  counsel  for  Mrs,  Huch,  that  the  trustee  has  overpaid  her 
and  that  she  is  therefore  indebted  to  the  co3?poration.  He  asks  that 
the  decree  be  reversed  in  part  and  the  cause  be  remanded  with 
directions  to  take  an  accounting  as  o  the  amount  received  by  Mr?, 
Huch.  To  this  plaintiff  makes  the  sufficient  reply  that  all  of  fne 


Xl^rs'fi^I    ,;t'n9Ksf?i^.sei6  -yiXim^t  s  «8«X  -xe  ??io»  aX  »MT   ^tl'iQiq  a  o*  asoX 
.Snscf'BifTf^  <»»»r<%*^Xn  slri  1:o  ^^j^lIeXfe  a  *  tti^crlsXq  to  ttio  goiweTS 

•QSS.XXl^l'as    «'I:'?IM^  -^  siia'y.aJ  550S   t,*€^   ,XXI '*fifS  ^IXgfglai/a  .t  elXyW 

.Bf^lfsutt  lo-'seooiis  QB  ©jti-xiS^a  8»Xi&rfO  S'flloqqa  c3-  ic.«rse  osXjb  sav 

ilosiH  aiiroJ  to  e<»3t|;iS'A'3!  «utfd-  G©<yH  3'Aildf  .b»Tr©l>TO  ;f«i/id  od;f  gaXtfBirro  XXiw 

©XXcftrq^H  »fS*  to  affisS  X*fl©X^al  ari*  *9;t«int  to  8»Xtufe  ©rfJ  ano^Taq  o^ 

©3'  IrtEeiiei  ari*  aX  gc±rf*o«  al  fe^&ifl'     ♦©onstalxo  lo  «tKO  aX  ©XXdyqei: 

'i08e^^r)*/»  efi  l^j&riif  &©fei:Toi<^  X£Jw  MS  9U*tS  IX  xt«v9  *tf€f  tsXrid"  woria 

ttXtfiX»I  ifif8cl  f!C  l>»Xlt  t^XTbT  BilT    ,e»^st'«i*  I)«>^eXo«f':fl  stf  bluoAB 

»ais^^av*TM  to  HKil©X#X«i«  ^laa  MtXeXofiXi) 
t«rt>r*#9^'^frl  «fiS-  "ro  IXexied  a*  fee^Xlt  t^-i-^«f  ®^!t  t^feXstios  won  s^ 

.l>-«?:t?rXfP"f*a  S^w  ®£i  t*iir  /.ftsX  ifS      ^us^Ariscfoost,  £»»fttXA 

,     V    .i.         X..:.    ,1..;      i   cfx  fcfis)   l»©?fi9B8s  sti  d.ot£t&  al  noX?X#®^  %nXH»vTr:»;JnX 

'■^i    mf^i^/.nioiit'l*:    &sri^'t0:£%-'t6''-l^m:^ttil:  t  — ■3i"«    «ef-^  to   XXiS   Ic 

.    :'a^i»«o«B  ^iieit#  >?si'r<>s^  %^    fl/^  ^H;^  >^cr  Jb^etMsio  ttv^tt  i^rfJ  ©^  fens 

n^f-Gfrmm-^  ^x{i!^Xffi«>p.--  .     ..      .    ^     ■  vrftf  «s©"!t  X»8-fijtfos  tfeitd  sXri 

.  oi*^^**^XffX9rfei*  ««id'  /tX  itX^trrXaift  9«^  t«  toifiaifo®  iwltf 

boo®   fil  59Cfo&$  ll©i»i?  fi-i  ^  l«=tr!i/oo   s'lti'tfliiX*  ««o6  ft«   tiiias;^iA 

ftdiif  oiJ'  t^jatSisco   ^Tovw/©*!   t3*^«a8S  ,     '*asMt  BM  XiSTOffif  T  aXif  rroTc 

led  J&i^q^evo  s/sri  9i>#su'.  ^  .3>sM  fot  Xsaaflfeo?*  to  ai^Xo 

J«il?  «<a«  »R      *noXi?KT:(Mt*5ec'  b©3^d9fe«X  diolr^isd-?    aX   «>^s  *a«*  Jbn* 

fioXw  &«fcfs4»«(9«s   &c  .X  6deiE»v««i   scJ  89»r&efN  edit 

,?i!;'.  Tjcf  b0vX''o«"t   ^'isucaiB  8«i;t  . nl*ri»;o©oi<  «£  aij**   o:?  a^oXJ^©e'tXfe 

©nJ  to  XXa  Sosif  xi^qe^  ^T/igXoXl'iir  -s«at  ttX^nXaXq  Bltii  oT  ^o«H 
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funds  paid  Mrs.Huch  were  pursuant  to  resolutions  of  the  direotord 

of  the  leather  company  In  August,  19,;4,  and  In  January  and  May, 

1935,,  Jacobshagen  did  not  acquire  any  interest  in  the  trust  estate 

until  February  1941,  and  therefore  he  was  not  affected  by  anything 

that  happened  before  he  acquired  his  interest.   See  Baboo ck  v,  Farwell  , 

146  111,  App,  307,  355,  where  it  was  held  that  one  cannot  complain 

of  corporate  acts  done  prior  to  his  becoming  a  stockholder,  ag  he  ir 

presumed  to  have  become  a  stockholder  with  knowledge  of  conditions 

existing  at  the  time  of  his  purchase. 

A  further  sufficient  point  is  that  the  intervener  hag  not  filed 
any  cross-appeal  from  the  decree  and  therefore  cannot  seek  a  reversstl/ 
Forest  preserve  District  v.  Ghilvers,  344  111,  87S;  uark,/  v,  pope, 
289  111,  App,  558,  574, 

To  note  all  the  many  points  made  in  the  defendants'  brief  would 
unduly  extend  this  opinion,  W«  have  indicated  only  the  affirmative 
reasons  for  our  conclusion. 

For  the  reasons  indicated  the  decree  is  reversed  and  the  cause 
is  remanded  for  further  proceedings  consistent  with  what  we  have  said, 

REViSRSED  AND  RKMANDED. 

Matohett,  P,J«,  and  O'Connor,  J,  concur. 
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♦JUSTICE  McSURSLt  DELIVERED  THE  OP.U\ilON  OF  THE  COURT, 
Plaintiff  as  administrator  brought  suit  for  damagesj 
/Alleging  that  the  defcth  of  hie  Intestate  was  oeused  by  the  negligence 
of  defendant  Edwin  Jago  while  driving  an  automobile  in  which  ilre, 
Jago>  the  owner,  was  also  an  occupant.  At  the  close  of  the  evidence 
for  the  plaintiff  the  oourt  instructed  t-ie  jury  to  return  a  verdict 
for  the  defendants,  and  plaintiff  appeals. 

At  the  time  of  the  accident  the  deceased,  G-eorge  A.Lagerstrom, 
was  a  child  six  years  of  age;  he  was  struck  by  the  automobile  as  it 
was  going  west  on  Addison  street,  at  or  near  the  crosp-valk  of 
Rutherford  street,  which  runs  into  Addison  from  the  south; 
Rutherford  does  not  at  this  point  run  lorth  of  Ac  ison;  there  are 
sidewalks  on  both  the  north  and  south  sides  of  Addison, 

The  sole  reason  stated  by  the  t^^ial  court  for  instructing  for 
the  defendants  was  that  he  did  not  believe  there  was  any  evidence 
"showing  that  degree  of  care  that  a  child  of  the  age  of  six  should 
use  crossing  the  street,  even  at  the  cross-walk, »  This  was 
erroneous, for  it  has  been  repeatedly  held  that  "up  to  the  age  of 
seven  years  'a  child  is  incapable  of  such  conduct  as  will  constitute 
contributory  negligence,..'  **  Chicago  City  Ry.  Co,  v.  Tuohy,  196 
111,  410,  427j,  Illin-.is  Central  R.Co.   v,  J  rnigan.  198  111.297; 
Richardson  v.  ivielson,  £21  111,264;  M^^kaliunaa  v,  C.'.-.l.H.  Co.  318 
111,  142«  The  trial  court  said  that  he  wag  following  the  decision 
in  Roberts  v.  City  of  Rookford.  £96  111.  App.469,  In  that  case 
there  was  uncontradicted  evidence  that  the  child  ran  directly  in 
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::;ht  aajsCTiosa  xaafioeoM  aoitauL.'Sti. 

t8©8«iaac  •xol  iJiwa   rMguoicf  lo^Aivfa iaiMfeA  »«  HI^cIbI'I 
onsMv©  9rio    to   oaolo   &dt  d'^.i      ,d'nfiqwnoo  ns  oalB  bjsv    ^ne/iwo  ari;^    iOS,aT» 

;xi3"jjOi   sri^f  fflotl  ao3io«.A  Qinl  Brjst  rioidw   »d'!=«?>td"a  JbnoliodJiiH 

ui  tJnIoq  aifl^  ^j3  ;fon  asob  tnotiBiiiuii 
,iiQBlQbA   lii  aatie  diuoa  £>n3  diioti  9x1^  difccf  no  a]LLam9blfi 
lot  sni;fojuntajRl  lot  tiwoo   .£-?i:;r   SilcT  ^d"  i)9;ffi*B  HenBet   e-Ioa  •ilT 

«one£>iv9  ViJ3  BBW  ftiarij  ©veiled  i^on  bif)  ari  ;fsriJ  sbv.   a;J«ADfiet96  ad^ 

Blwcxln  xie   to  6S«   9n^  to  bllAo  s  jftii?   si«r>   to  '^eT3Sf)  ^fld;f  ^nivods" 

aisw   ei:iT   "  ,2ll«   -  exi^J   J-^  nevo    , Joe-id's    sdi  anXaeoto   enu 

to   B§B  9iiJ  o.t  qy"    a^sriJ^  IiX&a  TeXLaJjaeqat  nascf  sari  it  'xot^awosnoTis 

©itud-ld-snco  XXXw  ba  ^oubaoo  rfowa  to  sXdsqjsonX  ai  feXldo  £i'   aiBs^x  nevso 

sex   tl^Siii  ♦▼   #oO   »'^H  yiJJ.0  o-Aiiold'O  "    •  , .  .ooxis^lXaen  x;'ic;t«<fiT:tnoo 

iVes.XXI  aex    tSssiilS..-    -        .oD.H  Im-ij aeO  ai..xxiXXI    if^*-   tOX*"   .XXI 

8-fS   .op   .H.I.i\.Q   ,T    .a.gniji£j?.iiBaH  ;^-Ss*XXI  XSc;;   tcoa Itv^   .v  goaljTiJBdoXfl 

noXaXool)  ariJ  sniwcXiot  8*'.w   ad  iMxi;i  btaa   i^tuoo  0^J^i3  od        .SI^X   ,XXI 

eaao   *i)d;r  nl    .Cft^.qgA   .XXi  8G5!    ♦fcio'-btooH  to  yj-XQ    ,v     a;tiqdofl  ni 

«X  XX;to9iXJ3  nan.  J&Xido   ad*   ij^d^f  soaooXvo  betfOlb&iiKoetuf  saw  a^sd^ 
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front  of  the  oncoming  truck,  and  moreover,  that  was  not  &  cas6 
involving  a  direction  to  the  Jury,  for  the  trial  WI|b  before  the 
court  without  a  Jury* 

The  defendant  argues  that  there  was  no  evidence  that  the 
automobile  was  hegligently  and  carelessly  driven  without  a  proper 
lo  kout  ahead  or  at  a  dangerous  rate  of  speed,  or  that  defendants 
negligently  failed  to  yield  the  rV^t-of-way  to  plaintiff's        / 
intestate  as  he  wae  crossing  at  the  street  inter sectioni  as  was 
alleged  in  plaintiff's  complaint* 

The  accident  happened  about  6  p,m.  on  SeptemDer  2,  1929,  when 
it  was  still  light;  the  pavement  was  dry;  there  is  a  painted /Wlalta 
line  down  the  center  of  Addison  street,  which  runs  east  and  west; 
the  mother  of  the  child  saw  him  in  front  of  his  nearby  home  about 
five  minutes  before  the  accident;  he  was  then  carrying  a  little 
kitten;  she  testified  that  he  had  always  been  instructed  never  to 
go  into  the  street.  He  was  se=n  by  another  witness  on  the  sidewalk 
on  the  south  side  of  Addison  and  going  e«Qt»  This  witness  testified 
that  he  heard  no  hom  sounded  in  warning  but  neard  the  sound  of  tires 
skidding  on  the  street  and  saw  the  west  bound  car  standing  on  the 
north  side  of  the  cent  r  line  of  Addison  and  some  15  to  20  feet 
beyond  the  west  cross-walk  of  Rutherford,  and  the  child  lyinc-^ 
unoonseious  on  the  parkway;  there  were  blood  epc ts  »t  the  cross-walk 
and  also  in  front  of  the  automobile;  also  some  glaf|S  near  the  ooosr:- 
walk;  there  were  skid  marks  on  Addison  about  50  to  60  feet  long,  start- 
ing east  of  the  east  oross-v/alk  of  Rutherford, 

A  police  officer  testified  he  had  exaaiined  the  skid  oiarks  on 
Addison,  which  were  57  feet  in  length;  that  the  front  headlight  of 
the  automobile  was  broken  and  there  was  a  blood  stain  on  the  pavement 
north  of  the  ce  iter  line  of  Addison  and  about  even  with  the  west 
cross-walk.  This  witness  testified  that  in  ills  Judgmnt, based  on  the 
skid  marks,  the  automobile  was  going  about  30  miles  an  hour.Another 


.Xii-l  *  ^uorfJiw  ;f'xx;oo 

•xsc  ifoxl^iw  fl9v±^  t-^sasXaiJBo  S).^.b  xLta^f^tl'^^ti  saw  allcfomoi'i/a 

8;tn«l>n©1d^  i»di  10   ,ft©8qs  Ic   9*£'i  suoiesnaJb  a  *a  to  ^siiB  tuol  oX 

B  <.aoi,to9a'-i--.}fil  ~.  r,a  Sf?lB8©f£0  aim  9d  a«  »JA^as*flI 

,^fii»Xq«o6  6^\'itini.&L([  al  fctgeXX* 

neri^R    tes(>^I   4S  lESdasJqeg  no   .ai.fi  S  3'irocfs  6»n»aq&d  *af»!>X»e«  «dT 

»tlll|rw6©;JflXj»q  s  bX  »i<5d;f    j-ywrfe  qjsw  ;inot«v&q  «d;t    i^d^iX  IXi^»   sew  ti 

jj-eew  fefijs  *8A9  aoflf^  rioXriw   »d''^s«x*B  nosX5£>A  ^©  ie*fl»o  9d&  mroft  ©niX 

d'tfddA  sfflcrl  iceFTc^sn  el^  1:o  ^RoTtl  a  I  aM  wan  J&XJrf»  Bil9  ^0  •t«d;fo«  «xf* 

>  ,    ^evsfl  bcifourrd'isnX  ncstf  8^«wXja  feed  sri  *BXl;f  6«Xllt3»»  9dB    ;n9tfJli 

riXBffebIa   •rf:?'  xio  a««i!v'J^  ti^Mitcfi^  tcf  *■•{?   s^w  9H  ♦J^'erti's   ad?  ©;fftl  03 

53i'ilJa*J  ggftffJIw  sXiiT   *iJ"5»e  'gfiios  JbKB  n©Bi;:;JbA  to  96Xa  dtuoa   Mt*  no 

gHil;t  to  bmros   adtt  Maafi  ^i/d  §jfiin'saw  al  bebnuof^  ntod  on  fi^jasif  m(  ^Ac(;r 

9il*  no  s*^X.5nJB;fa  ti&o  feiruocf  *emy  ©xiit  w«a  has  *&wt#a   »Xi^  flo  guXJbJBiis 

i9st  02  o*  9X  smos  hna  ao^±i>  ■■<tJt  inituso  ©li*  to  ©IjXb  xitnoH 

^iiXtX  fiXiifo  &£t9  bae  tBnot^idMt^  te  iSXB^-seoio  Jsew  tutit  bno%»^ 

'(Xaw-ftso'io  acirf'  i'  booXef  siaw  sisrid"    ;Y*w^'^«cf  9ii^  a©  Buolsenooau 

-  8  0«o   ^^rii  1^  ■:■    eaaXg     aioa   osX^    ; QXicfouo^uja  edi  to  *ffoTit  ni  oaXa  JboA 

■iiAi'3    tgnol  J-^st  06  oJ  oe  tirocfa  aoaXSfiA  no  aifijaaf  JbiiLe   9i«w  s*i«cl^    {jiXaw 

.fe'rotiedd'uH  to  :SXav  -oeoio  Jsis©   9£[;r  to  sTbas  Bfii 

no  aJCtaiD  Mia   axiJ  BenXiisaxs  fijari  ad  6eitl;ts€>;t  tooitto  solXoq  A 

to  tii-gilbBoti  iactt  ©ftiT  j^acIJ   ;ii^§noI  nX  *sst  "P5  ©new  xioldw  ^noalbbk 

iaamtivi&q  &ti^  no  al^Je  SooXcT  >isrf;r  Iwi^  nsaioitf  ai*-^   •IXtfoaio?jjA  enJ 

^s«i»  «ri;J  ri*Xw  ««v©  a^ucicTfi  i»rt»  nosii  £»A  to  eicili  ivi^n^o  aiW  ^o  itl'ioix 

•dt  no  I>eBBcf,Jn  m^fiyt   eXd  ni  sfisd*   fesXtXcfae*  lasistriw  sXd'I    ^jLLsm-aeoto 

ic-tifoaJ><,tisod  nB  anflci  Oe  ivod&  gnio^  aaw  ©XXcfoao^tfA  ariJ    ^jsifjm  itlJiu 


police  officer  testified  as  to  tJat  pre«enc«  of  the  blood  and  gl&SB 
and  the  akid  marks.  He  tested  the  torakea  on  the  »utomobll8  and 
testified  that  at  2*  alles  an  J^ur  he  could  stop  it  in  20  feet* 
fhere  w-e  other  testisiony  to  the  saxe  gen*?  al  effect. 

Trom  these  facts  it  is  argued  that  the  child  was  croeaing  from 
the  south  to  the  north  eld-  of  Mdieon  in  the  segt  cross-walk  of 
Kutherford  and  was  over  half  way  across  the  street  when  te  was  struck 
by  the  automobile «  which  had  skidded  some  57  feet«  carrying  or 
knocking  him  to  a  point  20  feet  u»st  of  the  west  cross- ..alk  of 
,  Rutherford  where  the  sseeond  blood  spot  was  found,  fhese  facts 
/    tended  to  support  the  charges  of  i^gli^nee  ma4e  In  plaintiff's 
complaint  and  should  hare  been  submitted  to  the  Jury  for  their 
Gon side ration.  . 

Defendant©  argue  that  plaintiff's  case  calls  for  an  iafsrenee  \  / 


based  upon  another  inference,  and  that  the  law  will  not  permit  this. 
This  statement  may  have  at  one  time  received  some  support, but  as 
^iplot's  in  his  work  on  Svldenee  (aad  ed, )  see.41,  says:  ^'S'here  is 
no  such  rule;  nor  can  be.  **  This  author  completely  demolis  ;es  this 
myth,  and  ntm«=*rous  i^ell  considered  opinions  are  to  the  same  effects 
notable  |uyEg  ▼•  Prudantial  Ins.  Co..  £85  111.  4pp.  442;  iMm^    v. 
Qoldblatt  Bros.  Inc..  298  111.4pp.  3£6;  yiodalen  v,  SeKool.  314 
111.  App.  40, 

Plaintiff  asks  this  court  to  pass  upon  what  is  said  to  be 
improper  conduct  in  the  trl  1  on  the  part  of  counsel  for  de  endants. 
This  counael  apparently  did  go  farther  than  w >s  proper  in  his  attempt 
to  bring  before  the  Jury  a  written  s  atement  said  to  have  been  made  f' 
by  defendant  Sdwln  Jago.  such  a  statement  was  self-serving  and 
inadmlsslblej»  and  th*  inquiry  into  its  contents  was  an  indirect  method 
t©  bring  it  to  the  attention  of  the  Jury,  such  conduct  has  been  held 
to  be  reversible  error  in  |;iishop  v.  Chicago  uiunetion  xiy.Co..  280 
111. 63. 


££ua  'C4IXU4  .e^it&B  Uldm  9i%t  I^m 

adoy-.l   fevj'^rff      •.feivtfot  ^*j-v^   ;ro-t«  McX«f  &JKi#««  «i*   9<![«sfw  »*iot7»d*tfJ' 

»i  «*»»Ji        .  ♦   «Miii«»iira  ao-    itow  •Irf  ni  •'^•ilU^ 

sMJ   ««»- :»lIofli^'^-^>  v.rPht-^i    ap«©  "stt^rftifs  srjtKfT     **  •»«f  ileo  tore   ;«Xir«  rfo*f»  Wi 

,  .     :     .  .      .  -^  •*££L-ti...     Mkis^ 

.01^  .tjcrA  .xn 

.Rjn.«1^ft«  #l&  t  ^t«(|  9Kt»  JI6  I  itt  mit  at  f9isbaot>  r^qomcsml 

iqafiiist  isJUi  Ai  t»qo*t<  dt  ^i>>dttB\  OS  fe**"  tX:f«*ta«]fK?»  X»«iun>«  »lrfP^ 

aAfiff  it«»d  »vArf  ©»  Mm  tit<m«tB's  aniit^^   a-  t^tff.   9tit  snotucf  ^airrd  o;? 

E?f.;3  "gr,Xvt»R-^Xs^i'.    mv  ;{'o'58S «*.«*«  a  diotffi      .o^jsl'  ixX«t»3  tiui&«r«'i»A  ■V' 

6cx(;t9m  to^ti^ni  ttM  »js^  ^:^fi«itslOO  afl  otat  t**X»j>fli  $>£iJ^  &nJk   «»X«fi«!tiiAMii 

.58. XXI 


It  was  also  error  for  counsel  for  defendants  to  attempt  to 
Inject  Into  the  record,  as  authority,  the  contents  of  the  United 
StatefS  Bureau  of  Standards,  a  hearsay  statement  as  to  what  is  the 
proper  stopping  distance  of  an  automohlle  at  various  speeds,    / 

For  the  error  in  peremptorily  instructing  the  Jury  to  find 
for  the  defendants,  the  Judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial- 

REVERSED  AND  REMAMDED^ 
Matchett,  P»J»,  and  O'Connor,  J,  concur. 
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RUTH  U   MAGABBS,  a  minor,  by  0.  A. 
MACABr:  and  HA2KL  MACABSS,  her 
father  and  mother  and  next  friends; 

and  C.A.i'jklCABEE, 

Appellees, 


^"\. 


V84 


.K 


1I0HARD  MILL^^^ trading  as  HIGHAM^"  ) 

MiLLSH  AMUs.^Mr<:N'r^■'myIces;  cham:es  j 

MII-LER,   trading  ae  iHUw.R  >i!U8'  Mf  !«T  ) 

EST^  HPRISES;    and  CH;\RLI#itlI|.LiSR  and  ) 

RICflARD  MILLER^   oopa^tneri,   tJ^kdlng  ) 

ae   RICHARD  MILLKR ^U8  ■  .iaKNT  Dv:Vim;§  ) 

and/or  MILL1::R  ipiifSmmT  mTKliPRtr:S^^'%,  ' 
/    Defendants, 


316I.A.  15? 


.  A#1U.  FROM 
SUPKRIOR  cbuR 
COOK   Ct)U}JT 


RI0HARI>4llLL^^R  ftnd  GH.<mLKS  MIU.ER, 
/  Appellants, 


/ 


/ 


im»JUSfICE  MeS0R'aX  DELl?ER.gI)  fHS  OPIHION  OF  THF.  COURT, 

Ruth  L.Mac&toe'*,  a  minor,  hereafter  called  plaintiff,  by  her 

next  friends,  brought  euit  against  defendant©  seeking  cfama^g 

for  Injuries  said  to  h&ve  heen  received  iriille  she  was  riding 

on  one  of  defendants*  aiBus»r>aient  devices  beoauBe  of  its  negligent 

operation;  the  jury  returned  a  verdict  finding  the  defendants  not 

guilty;  the  trial  court  allowed  plaintiff's  motion  for  a  new  trial; 

defendants  eou«7ht  and  obtained  leave  of  this  court  granting 

permisBlon  to  appeal  from  this  order  and  the  que  ft  Ion  before  us 

la  the  propriety  of  the  trial  court's  order, 

August  5,  1938,  a  street  carnival  was  held  in  Hig^lunt  Park, 

Illinois,  An  amueefflent  device  Imown  as  Loop-0-Plane       rated 

by  defendant  Charles  Miller,  The  loop-o-plane  consists  of  an  upright 

to 
coluaafx  at  the  top  of  which  is  a  horizontal  axle/which  is  attached 

a  rod  or  pole  16  feet  long,  which,  whentthe  device  is  at  rest,  is 

parallel  to  the  colw^i;  at  the  lower  end  of  this  rod  is  &  cab 

containing  t»©  seats  back  to  back,  each  seat  holding  two  people, or 

four  per? one  in  all;  the  cab  and  pole  act  as  a  pendulum  and  can 

be  «»ung  around  the  horizontal  arle  in  a  complete  circle,  Af t^r 

passengers  wer-:  in  the  cab  an  ope  at  or  would  push  tne  cab  and  start 


oeesfr 


:c  V  n. 


no  i:;.^yuw  i^ 


i  

( 
( 

'gn:bli  ejBW  Slip  fllljiw)  fesvleofn  naf^tf  9V3rf  c.1   blAs  t»litr(.fli  tot 
*fl®SlXi»n  aii  "io  pr^i/.-off^/  ataiv^b  ^Tflso^sMi^  *WiSciBhn9\9b  lo  ©no  jxo 

:^nl}n£.t:^  3''-woe  ^lii>:  sat&itio  bptm  ;^^»ea  9iitsAha9lt*b 

s,i(  ;    v.'lt*d  iK^I^'aii  jjiift  %B£-/ti)  slim  tacTt  L&9<iq>i  ct  aol^Blan^q 

,i9tbnc  s'?isroo  Xjatii^  afl^  lo  x**2*iqctq  ad^  al 
»HT.v.  6i?^£d8lH  at  Marf  9At«   Xsvi/rsso  ^ssTrifa  &   ,8SGX    ,3  ^iQtqaiU'^ 

Jxlgl^q0  na  Ic  aJftisnco   ec«X<3f-©-cfC©I  ©ri'I      ,i»fXi«  saltBdO  Jna^jnstftft  x;tf 
fari3A>-tJ^  Bi  ^Xxa  Xja^nosi^oi:!  «  el  iioi£hr  to  qot  ed*  ^a  mutIoo 

<lfio  i^  ei   fict  sJUi*  "iG  firj»  t«w«X  axiJ  ;f-a   ;i«w»Xc.o  9ti^  ct  XwXX^M^ 

iOt»X€(0©q  cw*  yt^fiihlasl  -tAss  xlojae   ^alojasT  cJ  3[oi<tcf»^ja««  oa^  yjXnia;roo« 

fSAo  SiXB  inaXtfbnf^q  e  rm  J^sa  »Xo<i  feft»  d&o  9di   jXXa  ai  aflc  T«>r>  itrol 

•Xf^r^Vi      jSXoiio  ©*»Xrr«o©  &  ftl  ©Xx^B  X>^«c«JttQC{  fjrfJ  bauoiJt  sn«w«    Mf 

^tRi^R   bnt  cfAo  ».  *  riswq  fclwow  lojfB  cf/eo  «flj  «i    ?«t»w  atiJ^ataAq 


2. 

it  swinging  backward  and  forward;  there  is  a  3  horsepower  motor 

up 
attached  to  the  top  of  the /right  column  which  is  geared  to  the 

pole  attached  to  the  cab;  the  motor  was  incapable  of  swinging 

the  e&b  from  its  stationary  position  below  to  a  vertical  position 

above,  as  it  could  move  the  cab  only  a  distance  of  two  or  three 

feet.  When  passengers  got  in  the  cab  they  were  secured  in  tneir  seats 

by  a  belt  running  from  one  side  of  the  cab  to  the  other,  across  . 

their  laps  and  hips;  after  the  passengers  were  in  the  cab  and  strapped 

in  the  operator  would  push  the  cab  and  tui»n  on  the  motor  so  as  to 

swing  the  cab  in  the  direction  it  had  been  pushed,  for  a  distance 

of  two  or  three  feet,  and  as  gravity  would  reverse  the  movement 

of  the  cab,  swinging  it  in  the  other  direction,  the  operator  would 

reverse  the  motor  thereby  swinging  the  cab  in  the  opposite 

direction;  this  would  be  repeated  *»  the  momentum  and  force  of  the 

motor  continually  swinging  the  cab  fu'  ther,  first  in  one  direction 

and  then  another  like  the  pendulum  of  a  clock,  until  finally  the 

cab  would  swing  up  in  a  position  vertically  above  the  axle,  at  which 

time  the  passengers  would  be  upside  down,  kept  from  falling  out 

by  the  straps;  when  the  cab  was  in  this  position  the  operator 

would  apply  a  hand  brake  which  would  hold  the  cab  in  that  inverte 

position  for  a  moment  or  two  and  then  it  would  be  released  and 

the  cab  permitted  to  Si  ing  down  and  back  and  forth  gradually  until 

It  stopped. 

Plaintiff  sought  to  show  negligence  in  the  operation  of  this 

device  by  testimony  of  certain  witnesses,  including  plaintiff,  that 

when  the  cab  was  up  in  a  vertical  position  and  had  started  to  s:ing 

downward  and  had  gone  about  three  feet,  it  was  suddenly  stopped 

and  moved  backward  in  the  opposite  direction,  passing  through  the 

vertical  position  and  then  oaclllating  gradually  to  the  bottom; 

that  the  "wholf?  thing"  and  the  braces  were  tilted  over  and  the 


neJttiaocr  InTiti"^  woI«>d  tfoid^laoq  t'^JWiol^sSa  eifJt  moil  fi-^o   Bdi 

'??'sr{?  Ic   OQimi^Blb  a  %lao  cfao  »£lrf^  evors  bLvoo  $1  8«   ^erocfa 

t    nsctoii  <»£9rid"o  9tii^  Q-i  tfso   9iii:^  1o  s&is   9xxo  moil  ifninmn  ;tX?Kf  &  \;cf 

6e<  A^as  cfso  aid;?  al  sisur  a-i98n«38S«j  ari^  teJlfs  IBQi^  6n»  scfi.X  liari* 

oi   SB  08  lotfoffl  9rfJ  fio  nttr^f  Bha  efst:'   sxf;)'  x£6wq  J&Xi/ote  loJfitsqo  arf*  ol 

*n3JH«voiii  arid'   osTeve'i  filwow  y,;tiTSfES  as  JMta  ,t*»*t  eintit  10  ow#  to 
&I«ow  *to;fisi®qo   '',ti^    taoii&ettb  isd^o  Bdi  nl  il  snlgnXwa    ,tf«o  •«{*  to 

•tit   ,i»iflC;tTjbrt  CffiO  ariJ?  ^nlsnlwg  -^IlAiMTlS^nos  toiyofli 

edS  xllsntt  Itlfna  tJsoIo  s  to  muli/feasq  ^liiJ"  ©all  isriSonA  andi  baa 

doMv  ts   ,a>XxA  off*  fsvod«  '^il««i^'^fsv  noi^laoq  «  rd  qu  snlwo  M«ow  cTao 

Sifo  gjslllet  ffiott  *q«af   ,mroJb  ©fiXaqw  9<f  feXwow  ets^gfl^asjaq  a«cf^   Mill 

ic^fitf9ffo  t3is;f  noitlaoq  siriit  ttl  sbw  jIbo  eifJ  usiftr   ;a0fiY#a  tiid'  t«f 

sjj-i^vjpri  (fan*  ai  tfeo  erftf  JbXori  6X0OW  dolrlw  taL»itl  b§uui  £  ^Xqqa  *Xuow 

bns.  feeaasXei  «d  &Xt/'..«.  it  n^dt  bttA  ©w^t  10  taim&a  «  lot  nci^laoq 

Xid'ft0  x-f-^J^^J&'^S  ififi^st  Bns  ioBtf  feflJB  fwofe  3^1*:  8  o:f  ftQJJXaisq  «Ja©  sd? 

•fcvqqe^B  ti 

al/tf-  "io  R©ilfti«qo  ^fitf  xiX  ftorts^iX^on  T^rris  et  $stj^uc6  1LttfaI»l^ 

J^:f   ,tti*friaXq  gnlio^Ioiti    ta©as9fi*iv>  x-tii&^'^^^g  to  Tjflculla*?  x*  »«iT»A 

giii^a    o*  6»**t;il'8   bad  bsm  nXiltJnst^q  Lsioti^t^v  :i  nl  qu  saw  ^tt>  «w'l;f   nstfw 

j&<!CfqECF:J8  xJjn«^*w«   a-^^  *-^   i#fi#t  netsit  tycda  aao^  6iaxf  tns  btMnOKOb 

etii  if^i^oifl*  srrl'-mBq    ^floiSo««rXS  ®tH»oqqo  eri*  ni  bisw^isiMr  6«vo«  bnm 

tJROif^ctf  9xi3^  c?  xCX^wfcsrtig  8fiiitj3lXi©&o  n«xi^  fir .e-  ^eij^iaoq  X«olt<x«r 


y 


platforw  upon  which  th«  deyleft  rfiettd  vae  ral«ed  from  the  i^pround 
about  3  or  4  inoh«i,  Pl&lntlf  r  olalass  that  when  the  oab  stopped  ther« 
WAR  a  eudden  Jerk  that  injured  her  spine,  aad  for  this  danag«e 
ware  sought* 

Defendants  introduced  teetimony  tending  to  show  that  the 
devioe  operated  in  the  ueual  manner  and  that  there  w&®  no  sudden 
stoppage  or  J«rk  as  desoribed  by  plaintiff;  «ls«,o  medical  teetimony 
tending  to  show  that  plaintiff  bad  a  oompresrion  of  the  4th  lumbar 
vertebra  r^^aulting  froa  a  turoor  which  had  been  present  probably 
sot  les@  than  a  year  befoz^  the  instant  occurrence « 

Plaintiff  was  at  t;  is  time  an  active  girl  14  ysar^  of  age, 
above  the  average  in  intelligence j  she,  with  a  girl  friend  and  two 
young  men,  went  to  the  carnival  togetheri  they  rode  upon  a  device 
called  a  Til t-a-?/hirl  and  tiien  went  to  the  loop-o-plane  and  watched 
It  operate  for  some  time;  plaintiff  and  her  girl  friend  becaae 
passengers,  entering  the  cab;  two  young  men  (not  the  escorts  of 
plaintiff  and  her  friend )oooupied  the  other  two  seats  of  the  eab; 
these  yoimg  roen  were  not  witnesses  at  the  trial,   'he  boys  who  had 
accompanied  the  girls  to  the  carnival  did  not  take  the  ride  but 
stooA/ watching  it  operate. 

Plaintiff  and  her  girl  friend  and  the  y  ung  wen  escorting 
then  testified  that  the  cab  sudoenly  Jerked  back  in  the  opposite 
direction  Just  as  it  had  left  the  vertical  position  and  had  aoved 
about  three  feet.  However,  the  testisony  of  one  of  the  young  sen 
and  the  girl  friend  of  the  plaintiff  was  weakened  by  t  » 
introduction  of  etatements  they  had  made  shortly  &ft*='r  the  accident, 
signed  by  then,  in  ic||S8)i  which  they  said  that  the  device  operated 
normal  r  and  no  mention  was  made  of  any  Jerking* 

p  operator  of  the  device  testified  that  there  was  no 
Jerk   I  la  the  operation  of  the  device  and  that  it  worked  normally 
«ai    (he  usual  manner.  There  was  testimony  of  others,  including 
%>      Ml  eatpert  electrical  engineer,  th?:t  it  was  a  physical 
I      klity  for  the  device  to  Jerk  in  the  manner  decribed 
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by  plaintiff  and  her  witnesses*  The  expert  explained  in  considerahle 

detail,  giving  measurements  and  weight  in  support  of  his  opinion 

that,  if  the  cah  was  stopped  two  or  three  feet  after  it  had  left 

the  vertical  position,  the  motor  was  not  sufficiently  strong  to 

apparatus 
pull  it  hack  into  the  reverse  motion.  Whether  the  Tmspso^^^xxa^  operated 

manner 
in  the  normal/ii«jcxx  ,  without  any  Jerk  or  unusual  movement,  was  a 

question  of  fact  for  the  consideration  of  the  Jury,  which  indicated 

by  their  verdict  thst  in  their  opinion  the  operation  of  the  device 

at  the  time  and  place  in  question  was  normal  and  as  usual. 

The  trial  court  gave  as  his  reasons  for  granting  a  new  trial, 

first,  that  he  was  of  the  opinion  that  an  instruction  given  at  the 

request  of  the  defendants  was  reversible  error.  This  instruction 

is  as  follows: 

"If  you  find  from  a  preponderance  of  the  evidence  that 
before  the  plaintiff,  Ruth  Macabee,  entered  the  loop-o-plane  in 
question  she  had  senn  it  operate  and  thereby  became  familiar  with 
the  manner  in  which  it  was  so  operated,  and  if  y.iu  further  find 
from  a  preponderance  of  the  evidence  that  as  a  result  of  the 
plaintiff  having  seen  said  loop-o-plane  operate  she  knew^  or  in 
the  exercise  of  reasonable  care  foroone  of  her  age  and  intelligence, 
should  have  known  of  all  natural  risks  arising  out  of  a  ride  in 
said  loop^>e-planf  ,then  upon  entering  said  loop-o-plane  under  such 
circumstances,  she  assumed  all  normal  risks  arising  out  of  the 
usual  oDeratlon  thereof,  and  if  you  further  find  that  &t  the  time 
the  plaintiff  was  in  the  loop-o-plane  it  operated  in  the  usual 
manner  and  as  she  had  previously  observed,  then  you  should  find  the 
defendants  not  guilty, " 

^The  court  was  of  the  opinion  that  the  assumption  of  risk  doctrine 
applied  only  where  there  was  a  contractual  relation  or  relationship 
of  master  and  servant,  and  that  this  was  not  present  In  the  instant 
case,.  And  plaintiff  asserts  in  her  brief  that  the  doctrine  of 
assumption  of  risk  never  aoplles  except  where  there  is  the  relation- 
ship of  master  and  servant.   This  view  is  erroneous,   There  was  a 
contractual  relation  here  when  plaintiff  paid  the  fee  for  permission 
to  ride  on  the  loop-o-plan§.  '.'hat  we  said  in  Murphy  v.  White  City 
Amusement  Co^.24g  111.  App.  56,  is  in  point,  where  we  held  that  while 
the  relation  there  between  plaintiff  and  defendant  may  have  been 
that  of  passenger  and  carrier,  yet  the  relative  duties  of  the  parties 


...^Isilqo  qM  to  d'^Ofowa  oi  ^iigiaw  Me  a3-a9iB^*T[tf«Aefflt  gnivJtji  t'tl«^»6 
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.^   ...w    titfl^^vom  X£jy8«c0  to  aC'tsJ,  ^a»  Jwojc^sTi*   «     xxiWi\Ia«n;on  aifit  ill 
oetf^sifefli  Hjolsiv   tV^iil  9iii  to  ffelif-iJfSfc^aR&o  s/:J«f  tot  tQ&t  lo  noiJeej^p 

^..  ,:   .    .        ^  gnJtJiSJa^a  tot  BfioajBoi  Jslxl  sa  9va^  *«juioo  XaI^J  sdT 

JewoXXol  BJ3  ft! 
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eijf'-r'ir.n  .trrrvj:rR5j„       ..    ,   .  ,    noifflqo  Slid'   to  saw  iivoo   SifT 

qiiir..   :      ...  T  M.taufc«$flOo  a  esw  arrssri^  9n?Mtir  tjXco  bsIlqcB 

H  8«-w  ©no^        .  .l'.js»/5O':e'3:0  ei  wsly  alffi.      ^^t/usvTt'-a  fma  i$#8j3b;  to  qixle 

noiffiaiwrftq  not  net  ^tii  t>ls>q  tticfixiaXij  Sfldw  g'l^^ff  n<?iJ«X'^i  X^«*'-'is^*flCO 

-Jill-S-i^J^  *>^  Y.jrfa?ffM  til   tlsB   f<w  tfBffP    .  9n«IqrO~qooX  srftf  ao  *61t  ©J 
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depend  upon  the  kind  of  carriage  contracted  for.   In  01 sen  v,  Rlvervlew 
Park  Co..  262  Ill,i^p.  (abet)  638,  which  Inrolved  an  accident  while 
plaintiff  was  riding  on  a  circular  railway,  the  court  said:  "When 
persona  contract  for  a  ride  on  these  devices,  such  ae  are 
oommonly  In  our  amusement  parks,  they  do  so  with  the  knowledge 
that  there  Is  more  or  less  danger  In  the  eji^erlence.  That  Is 
onw  of  the  sources  of  attraction."  In  Stlokel  v*  Rlvervlew 
Sharp  shoo  t'^r  8  Park  Co.  >  159  Ill.App,  110,116,  a  case  Involving 
injuries  Incurred  on  an  amusement  device,  it  was  held  that  the 
question  of  aseumptlon  of  risk  was  for  the  jury  to  determine,  .any 
other  cases  support  this  proposition, 

Th©  instruction  under  consideration  told  the  Jury,  among  otlwr 
things,  that  plaintiff  •assumed  all  normal  risks  arising  out  of 
/  the  usual  operation  thereof,  and  If  you  further  find  that  at  the 
time  the  plaintiff  was  in  the  loop-o-  lane  it  operated  in  the  usual 
manner  and  as  she  had  previously  observed,  then  you  should  find 
the  defendants  not  gulltji,  *  Cases  said  to  be  to  the  contrary  can  be 
readily  distinguished  from  those  above  cited.  We  are  of  the  opinion 
that  the  instruotl  n  stated  the  law  ahd  was  properly  given  to  the 
Jury, 

The  court  also  gave  as  a  reason  for  granting  a  new  trial  the 
refusal  to  admit  in  evidence  an  answer  first  filed  by  Richard 
Mlller,a  defendant.  His  original  answer,  not  sworn  to,  admitted 
the  ownership  and  operation  of  the  loop-o-plane  device;  subsequently 
Richard  Miller  moved  to  be  permitted  to  file  an  amended  answer  In 
which  he  denied  operation  or  ownership  of  the  device;  this  motion 
was  supported  by  an  affidavit  of  the  attorney  who  drew  the 
original  answer  to  the  effect  that  the  admission  of  the  allegations 
of  ownership  and  operation  by  Richard  Miller  was  made  in  error,  with- 
out the  knowlefige  or  authorijjy  of  Richard  Miller,  and  was  contrary 
to  the  facts*  The  motion  was  allowed  and  the  amended  answer  was 
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jiri  psw  ;tl   4©©Xys^  ta^ffisaya's  na  no  fi^'inironi  a^iit/tni 

^i:si3>'i    i^Bttluneisb  o9  v^^-rf,   »rfJ  lol  s&n  :ABtt  to  ncli-qffisraa*  lo  nolJaewp 

iQXlifo  Sncififi   t^':ii''t   ^^^^  ^^'^^  aolt»'tf^hlBU9o  iBbau  tiel^^uniQcUL  9tCi 

^o  iuo  snx8it.o  aiisii  X.sas'.ton  IXa  f6fiV8it«*   «id-nlaXq  *ari*   ,asnlri* 

&cii  *3  JAiliT  I>ii21  tsxt^iifl  uov;  11  ba&  ^to'ftedJ  noXJBT^qo  letUBU  oii* 

X':;/3U   0(^t  ni   B'^zTsioq©  tl  •a»X  -c-qooX  8*fJ  ci  aaw   TtlXlfni^Xq  9d?   e»X* 

i/c--^  aotiS   ^csvtsa^G  ^Xftwoiv^^'itq  bAd  erit  e«  Ana  «x8nn«a 

ecj  njao  Y.icTtfnco   ©rfrf  oS'  s-o   ojf  bl&9i  «t>aisC     "  ,Jt;fXi*n3  iifoa  sisu^as'i^b  e^3 

f:-oIni-  iA'   .lus^is  svoeTfi  esort;r  meit  fewsKi«nSf«-**8i:c>  t-f-£ft*''i 

5a?   ocf  nevir^  ■^EX't'^qontq  saw  bB&  v;  b®,i.!33:a  £i'-i;f9«i3"a£ii  ©riJ   izdi 

Snmom  X^  b^llt  i&'ilt  •xswaoB  a&  soii^j&lv©  si  d^iabB  oJ  iBaulsT: 

b9t^ijsb»   ^oi  ni'QVua  ;foit   ^^ew»JaJS  Xanigiio  bIA     ,iaAbaBt9b  BtiaXXlid 

XX*ca0p»sc(ji;8    jaoiveJb  »nBXq~o-qocX  ari*  ^o  neJ:<rBieqo  Jwie  qlriaieiwo  eri* 

ni  inw»xiu»  fi9l3nsaTjf3  a»  9X11  e*  J&8,-t:tijn^q  ?^ci  Qi  b»rom  tsllM  SrtRdolB 

noiiom  eXrirf    jaoiveo  «ul;t  to  qXriat^nwo  io  flcld«rf«cTO   belnaJb  »il  £(oX£lw 
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as&v  levieaa  J^sAfiteiae  add'  jbnjs  .^^^^'©XIjs  asw  aoltfoa  'hIu      «a^9st  f>ti^  oi 
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filed*  The  court  i^roperly  excluded  the  origin  1  answer  of  Richard 

Miller,   InriBgnnett  v,  Auditoriiam  Bldg>  Oorp.^  299  Ill.App.  139, 
we  held  that  an  allegation  in  one  of  the  counts  of  an  original 
complaint  should  hare  he  n  admitted  in  eTidence  as  this  count 
was  never  suprlanted  in  any  way  nor  contradicted  in  any  manner, 
and  we  properly  assumed  that  plaintiff  advised  her  attorneys 
of  the  facts  when  this  original  coiuat  wa«  filed.  See  also 
Niederle  v,  Ohioago  R.  T.  Co..  264  Ill.Apo,  547,  and  Linn  v.  Clark. . 
29§  111*  22,  The  facts  in  the  instant  case  are  quite  different.v/here 
it  appears  that  a  pleading  is  filed  which  misstates  f&cts«  a.nd 
new  pleadings  are  substituted,  the  assumption  that  the  first 
pleading  was  authorised  vanishes*  In  V^enegar  v,  Bollenbac^.  180  111. 
222,  is  an  extended  discussion  of  v^thls  question  and  the  opinion 
concludes  that  where  such  pleading  Is  not  swora  to  by  the  party 
and  It  Is  prepared  by  his  attorney  under  a  misapprehension  of  the 
facts,  as  shown  by  evidence,  •such  original  tmswom  pleading  ought 
not  to  be  admitted  In  evidence  against  the  pleader,*  Other  oases 
AT^   to  the  same  effect.  But  in  any  event  when  the  Jury  found  that 
Charles  Miller,  admittedly  the  owner  and  operator  of  the  device, 
was  not  guilty.  It  would  follow  as  a  matter  of  course  that  Richard 
Miller  was  also  not  guilty. 

Defendants  argue  that  the  court  committed  reversible  error 
In  excluding  two  letters  by  certain  Insurance  brokers,  who  are 
not  parties  to  the  suit  or  agents  of  the  defendants,  or  witnesses. 
The  defendsjits  offered  them  upon  the  theory  that  they  threw 
some  light  on  the  alleged  ownership  of  Richard  Miller,  but  this  wae 
Immaterial  In  view  of  the  verdict  of  the  jury, 
/    v?e  cannot  approve  of  the  brief  filed  on  behalf  of  the 
defendahti,  where  approximately  160  cases  ar?;  cited  In  support  of 
•ubstantlally  one  proposition.  Such  a  barrage  Is  unneoe  n&rjm 
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7. 
/      We  cannot  say  that  the  verdict  of  the  Jury  was  contrary 
to  the  weight  of  the  evidence.  We  find  n©  reversible  errors 
upon  the  trial.   The  order  of  the  trial  court  granting  a  new  trial 
is  therefore  reversed  and  the  cause  is  remanded  with  directions  to 
enter  a  Judgment  upon  the  verdict  returned, 

REVlilRSED  AND  REMANDED  WITH  DIR  ;CTI0NS, 
Matchett,  P#J.>  and  O'Connor, J,  concur. 


van 
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MR. JUSTICE  0«CONNOR  DELIVERED  THE  OPIMION  OF  THE  COURT. 

L,  J,  Berc  filed  his  complaint  in  tJae  nature  of  a  creditor^ a 
bill  against  Karollna  Krzystoff,  Frank  Kraystoff ,  her  husband, 
and  Frank  Nedeepiel,  the  son  of  Karollna  by  a  former  marriage,  by 
which  he  sought  to  subject  6  parcels  of  real  estate  to  the  payment 
of  a  Judgment  he  had  obtained  against  Karollna  iirzystoff  and 
Pjaank  Krasyetoff,  which  real  estate  he  alleged  had  been  fraudulently 
conveyed,  without  consideration,  to  defendant,  Frank  Nedeepiel* 
The  prayer  was  thet  the  conveyance  be  adjudged  void  as  against 
plaintiffs  Afterward  a  petition  wag  filed  by  other  judgment 
creditore  and  they  were  made  co-plaintiffs*  Some  time  afterward^ 
by  leave  of  court ^  plaintiff  amended  hie  complaint  by  alleging 
/     he  was  informed  and  believed  that  James  Karban  &  Company^  a  corpora- 
tion, has  or  cl  Ims  to  have,  some  interest  in  the  premises  which  le 
subordinate  to  the  lien  of  the  judgment. 

Defendants  Karollna  Krzystoff  and  Frank,  her  husband,  filed 
their  answer  denying  that  the  conveyance  by  them  to  defendant, 
Prank  Mede spiel,  was  made  with  the  intention  of  defrauding  com- 
plainant and  other  creditors  but  alleged  it  was  made  in  good  faith 
and  for  a  valuable  consideration^  They  also  averred  that  two  trust 
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2. 
deeds  which  purported  to  convey  tae  property  claimed  to  be  owned  by 
defendant,  James  Karban  &   Co.,  were  executed  by  them  without  any 
consideration;  that  one  of  the  trust  deeds  and  the  note  for  $2000 
were  executed  by  them  in  consideration  of  which  Ke.rban  &  Co.  agreed 
to  loan  them  |2000  but  they  had  never  received  any  part  of  the  loan; 

,^    that  the  othe*  trus.t  deed  which  purported  to  secure  an  indebtedneee 

©f  |7,500  was  represented  by  Karban  &  Co.  to  be  an  agreement 
.^extending  the  time  of  payment  of  an  existing  encumbrance  of  |7,500  on 
the  property,  and  that  the  trust  deeds  should  be  removed  as  clouds* 
At  the  same  time,  defendant  Frank  Nede spiel,  filed  Ms  ansv;er 
and  a  counterclaim.  In   the  answer  he  denied  that  the  conveyances  of 
the  5  pieces  of  property  to  him  were  mere  shams  intended  to  defraud 
the  creditors  of  defendants,  Karolina  and  Franfc  Krzystoff;  and 
averred  that  the  conveyances  were  made  for  &   good  and  valuable 
consideration.  In  his  counterclaim  he  alleged  that  defendant,  James 
Karban  4  Co,  had  procured  defendants,  Karolina  and  Frank  Kraystoff , 
to  execute  two  trust  deeds  conveying  the  real  estate  in  question,  one 
of  which  purported  to  secure  their  indebtedness  of  #2,000,  and  the 

/  other  07,500,  and  alleged  that  the  execution  of  the  notes  and  trust 
deeds  was  without  consideration,  and  prayed  that  they  be  decreed  to 
be  null  and  void,  and  removed  as  clouds  from  his  title, 

James  Karban  &   Co,  filed  its  answer  to  the  complaint  as  amended 
alleging  it  had  a  lien  on  the  real  estate  which  was  prior  and  superior 
to  the  lien  of  plaintiff,  and  denied  that  plaintiff  was  entitled  to 
i  any  relief.  It  filed  its  motion  to  dismiss  the  counterclaim  of  Frank 

^  Nede spiel.  After  this  motion  waB  filed,  Frank  Mede spiel  amended  his 
counterclaim  inwhioh  he  sets  up  more  in  detail  the  execution  of  the 
two  trust  deeds  claimed  to  be  owned  by  James  Karban  &  Co. 

Karban  &   Co.'s  motion  to  strike  was  filed  to  the  amended 
counterclaim  and  after  a  number  of  continuances,  it  was  overruled. 
It  filed  its  answer  to  the  counterclaim  in  which  it  alleged  that 
ffidfii  was  not  in  possession  of  the  premises  and  that  they  were 
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;ascl  '^^'i-v    :\'  ^' j;.i>!    ',;.('i3  i>avieo«»*i  'Xf^ivexs  bad  x^di  iu^  000S#  aefl*  frscl  o* 

no  009 ^Ti  to  9ofiBicfmi;ofiw  -griitslxe  a&  lo  tfnsjKt'^  "io  9®!*  »rf?  gnXbns^xe 
*a.5i/oX3  8B  Bovofflst   9cf  Jbljjoxla  »l»6©ft  tewiit   ©ril   d'iid;t  6f<fi   t^itieqciq  QSii 

to  eeonBxevnoo   arid"   3'iiirid"   bsinel?  ed  iswa/ijs  »£iJ  nl   tttlaloiBtauoo  m  bnm 

tuBilBb  o;t  bBbaeial  8asri?j   sis®  ©'isw  eiil  oi  xiti^qoiq  to  a»o»iq  3   ©ri* 

fiaa   itlo;ra-l«'xi  ifxAii  &a*  Aeilcia/    ta3'asi>fi9t9fi  to  aioS'lijeio   srii' 

Ql^ssssLs^ff  bn£,  fecos  --i  lot  Bhmiv.  s^ew  a  9ofi«'v;«fVflo©   8xl;t  JjaxiJ  Beiieva 

8smal»   t#jEfA&i!dt9.b  iti^il^  f>e^dXl£   eti  mls^loi^isiuoo  «ld  nl   «aoi:t&is£>ianoo 

^ttod^a-itaiJt  as{n»it>l  him  MtilLo'^gU   f,Bia»ba&t9b  b^rtuooiq,  bAd  ,oO  ab  nsdijaa 

sno   ^nott^&up  al  9:iAt»9  1»qi  &£ii  3njtTj»vftoo  abaeb  (fayxJ  oif:t   sJi/oaxs  od" 

jna  ,000  «8  .isii»s#Q'Q&ai  nl»di  siuo^a  o^  fisJ-xoqiwq  ilolifw  to 

ifiu%^  ^$iA  estTofi  «»£ia    to  aoliuoexQ  sd^i  Hb^S  b»'%QlLsi  ban   ^OOS^Tl;  iifdio 

od"  &??S'io©D  cxi  Y®^^  5tsdd'  l)6Y,aiq  inj?   ^aol^&i^bl&noo  iucditv  saw  ef>eel> 

,9l3^ii?  bM  ffioit  8£«/oXo  SB  £>evoffi8i  bae.   »&iov  fina  Xij/ii  ©cf 

bebuBem  a.B  d-niii^XOT-oo   QdS^  cd"  •tsweris  sctl  J&sXX'l   .oO  s&  asidt&4.  3  9ffi.s5l. 

olTsqua  6x13  nolrtq  ^^m  dolm   Q^uieQ  Xaai   aui;t  ac  aeXX  ^  B^  d"!  j^igeXXd 

oJ  l)»X:fIcfn©  3JMr  ttlJaJtiaXq  t&di  bela^b  bsiA  ,ttX;tfiJUXq  to  fl»IX  ari:r  oi 

iniS'Xi  to  mXmlG'T.&inuoo  9di  bbIm!.-  aoliom  bH  beXit  *I   •tslXsi  %a& 

Bid  beba^fm  X9lq8»£>©M.  alfiftrr'^   »X>aii'i  ^^w  noXJoai  alrf;^  i3;ftA   •Isiqa9l>9lf 

«1(^  to  nojt^oosxs  9j!ij  xiaJefo  Ki   ?ncm  q«  a^©a   sd  dolawni  alalonsiauoo 

nsofiaiS  3j>m»C>  ^d  ^ditwc   da  o;^  b^ml^Io  a.&9e&  ^airxit  ow^ 

£>®^i*»fiU4  !rfi.i.:  >£w  eicHX'jJs  o*  fiol."'  '  kcD  i  natfiaJS 
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not  vacant  and  unoccupied,  but  were  improved;  thgt  it  was  the 
holder  of  the  notes  secured  hy  the  two  troist  deeds;  that  they 
/  were  executed  for  a  valuable  consideration;  and  averred  that  the 
subject  matter  of  the  count  rclaim  was  not  germane  to  the  original 
suit* 

Some  months  afterward,  Karban  &  Co.  filed  an  amended  answer 
to  the  counterclaim  setting  up  substantially  the  same  matters  as 
those  in  its  original  answrr,  except  la  more  detail,  but  also 
averred  that  it  had  paid  Frank  and  Kal?olina  Krzystoff  |1|125  on 
account  of  the  #2,000  note  secured  by  the  trust  deed,  and  that  the  trust 
deed  was  a  prior  lien  on  part  of  the  real  estate;  th^tt  it  was  the 
legal  owner  and  holder  of  the  trust  deed  and  "entitled  to  its 
reasonable  solicitors'  fees  for  obtaining  counsel  to  represent  it  in 

/      this  proceeding, " 

The  case  was  tried  before  the  court  and  July  82,  1941,  the 
court  entered  two  decrees,  one  on  the  complaint  as  amended  and  the 
other  on  the  counterclaim.  In  the  first  it  was  decreed  that  the 
purported  conveyance  of  the  properties  hf   liarolina  and  Frank  lirzystoff 
I   to  Fr^ank  Nede spiel  wera  null  and  void  and  the  record  of  the»  be  vacated 

^  and  eaqpunged*  It  was  further  decided  that  plaintiffs  were  entitled 

to  a  lien  on  the  premises  and  that  unless  the  amount  due  Berc  on 

his  Judgment,  viz,,  ^1,287,48,  and  the  amount  due  the  co-plaintiffs 

on  their  Judgment  t5,404»03  were  paid  within  5  days,  the  property 

be  sold  by  a  master  in  chancery.  The  other  decree  entered  on  the 

counterclaim  found  and  decreed  that  one  of  the  trust  deeds  given  to 

obtained 
secure  the  $7,500  was/  by  James  Karban  &  Co.  a  corporation,  without 

consideration;  and  therefore  was  null  and  void  and  of  no  force.  And 

it  was  decreed  that  the  notes  and  the  other  timet  deed,  purporting 
J  to  have  been  given  to  secure  an  indebtedness  of  #2,000,  which 

Karban  &  Co.  had  agreed  to  loan  to  Karolina  and  Frank  Krzystoff 
li,  {  but  which  loan  . -s  never  made)  be  cancelled  and  held  for  naught 

Sand  removed  as  a  cloud.  The  court  then  went  on  to  find  that  betwefp 
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the  date  of  the  execution  of  the  #2,000  note  and  trust  deed,  September 
24,  1931,  and  December  19,  1931,  Karban  &  Co,  advanced  to  Karolina 
and  Frank  Kriyetoff,  #300  and  that  in  equity  and  good  conscience, 
Karban  &  Co,  var.   entitled  to  a  lien  on  the  real  estate  for  1300, 
It  Is  from  this  last  decree  that  Karban  Jb  Co,  appeals  and  the  issue 
raised  by  this  trust  deed  Is  the  only  one  before  us  since  counsel  say: 
"the  trust  deed  and  note  for  $7,500  «  *  *  were  cancelled  by  Karban 
it   Co.  who  procured  a  release  deed  executed  by  the  Chicago  Title  &  Tf»U8t 
Co,,  and  the  documents  turned  over  to  the  Krzystoffs,  immediately 
after  the  hearing  of  the  case," 

No  briefs  have  been  filed  by  any  other  party. 
We  have  stated  enough  to  show  that  the  record  is  very  much 
confused.   The  etidenoe  Is  undisputed  that  Karban  &   Go,  gave  #300  to 
Karolina  and  Fi.anlt  Krzystoff  on  account  of  the  i5i2»000  note  executed 
by  them,  but  counsel  for  Karban  &  Co,  contend  that  Karban  &  Co.  paid 
out  on  account  of  this  proposed  loan  |1,125,  and,  as  we  understand 
eounsels*  argument^  they  contend  Karban  St   Co,  is  entitled  to  this  sum 
and  to  its  solicitors'  feesi 

Upon  a  consideration  of  all  the  evidence,  we  are  unable  to  say 
that  the  chancellor  did  not  arrive  at  a  rough  sort  of  conclusion  as 
to  what  Karban  &  Co,  was  entitled  to.   In  acGabe  v,  Ohicago  •& 
Northweatem  R,  R.  Co..  215  111*  App,  99,  we  quote  with  approval 
what  the  Lord  Chancellor  said  In  Kie  Mediana.  L.  R.  [1900]  App.Cas, 
113,  in  which  it  was  held  that  the  Board  of  Trustees  of  Mersey  Docks 
and  Harbors  was  entitled  to  substantial  damages  for  the  los^  of  the 
damaged  lightship,  and  not  merely  nominal  damages.  We  there  quote  what  i< 
the  Lord  Chancellor  said:   "Of  course  the  who}.e  region  of  inquiry 
into  damages  is  one  of  extreme  dlfiioulty*  You  very  often  cannot  even 
lay  down  any  principle  upon  which  you  can  give  damap;es;  nevertheless 
It  Is  remitted  to  the  Jury,  or  those  who  stand  in  the  place  of  the 
Jury,  to  consider  what  compensati-  n  in  money  shall  be  given  for 
what  is  a  vsrrongful  act,  "  He  then  considered  a  hypothetical  case  and 
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said:   "and  in  that  way  they  oome  to  a  rough  sort  of  conclusion  as  to 

what  damages  ought  to  be  paid,"  So,  in  the  liietan*  case, while 

#300  was  awarded  Karban  &  Co.  by  the  second  decree,  the  two  decrees, 

in  substance  and  effect,  were  but  one  and  the  matter  should  have 

been  disposed  of  in  one  decree,  and  we  shall  treat  It  as  what,  in 

it 
reality/ ls»  but  one  decree. 

The  deeree  of  the  Circuit  court  of  Cook  county  is  affirmed* 

DECREE  AFFIRMED, 
Matchett,  P.Ja»  and  McSurely,  J.,  concur. 


'jiiiA  ^eio  tud  ai^w   »*o.»i't»  btm  9t>smi»<Sua  al 
,;. ;    J.  .  IJ[j3£ta   aw  fixta   tssioafe  enc  al  to  69eoq8ll>  neetf 
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M, JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

For  many  years  defendant, Dynell  Spring  Water  Company, a 
Corporation, was  engaged  in  the  business  of  selling  water  from  a 
well  located  at  95th  street  In  Palos  foonshlp,Cook  county, 

Illinols»and  March  31^1938, entered  into  a  written  con  ract  with 

the 
plaintiff  whereby  plaintiff  was  to  buy  14,495,000  gallons  of^ water, 

covering  a  period  of  about  15  years, at  certain  specified  prices# 

January  3, 1939, plaintiff, contending  defendants  had  breached  the 

contract,  brought  suit  in  the  Municipal  court  to  recover  ?j;810.45. 

Defendants  denied  breaching  the  contract  and  took  the  position  it 

was  breached  by  plaintiff ♦  Afterward,  April  14,1939,  while  this 

suit  was  pending, plaintiff  brought  another  suit  in  the  iaunicipal 

court  against  defendants  claiming  other  damages  of  $P22«30  on 

account  of  the  claimed  breach  of  the  same  contract»Defendants 

filed  their  defense  denying  liability, and  January  2£, 1940, plaintiff 

filed  an  amended  and  supplemental  statement  of  claim  in  that  suit 

seeking  to  recover  $1,546,01.  Defendants  again  denied  liability. 

The  oases  wei^e  consolidated  and  tried  before  the  court  without  a 

Jury,  and  July  9,1941, the  court  found  in  favor  of  plaintiff  in 

both  4uits,and  in  the  first  asseseed  plaintiff's  damages  at 

^541.34  and  in  the  second,  |l,471.20.  Judgments  were  entered  on  the 

finding  and  defendants  appeal. 
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The  record  discloses  that  defendant, Dynell  Spring  Water 
Company, a  corporation, had  been  engaped  In  the  mineral  /ater 
huslness  In  Palos  Township  for  about  18  years.  Ivan  P.Florsheim, 
president  of  plaintiff  company, testified  he  was  &   drug  specialist, 
March  31,1938,  plaintiff  and  Dynell  Spring  Water  Company, entered 
Into  a  written  contract  which  recited  that  the  Dynell  Company  had 
exclusive  control  of  water  from  tne  well  located  at  95th  Street, 
in  Palos  Tovmship;  that  the  Floreheim  Company  was  desirous  of 
securing  the  sole  agency  for  tiie   distribution  and  sale  of  the 
water  in  the  United  States, exclusive  of  Chicago  and  certain  of  its 
suburbs, The  water  was  to  be  bottled  and  crated  by  the  Dynell  Company 
&n  one  and  five  gallon  bottles  for  certain  specific  prices. The 
contract  provided  that  plaintiff  would  take  60,000  gallons  of 
water  by  April  1,1939;  from  April  IjlSSO^^^to  September  30,1939, 
100,000  gallons, and  thereafter,  approximately  every  6  months, the 
quantity  was  greatly  increased  until  it  was  provided  that  from 
October  1,1952  to  March  31,1953,  plaintiff  would  take  813,000 
gallons  and  as  stated  above  the  total  number  of  gallons  was 
14,495,000,  The  contract  contained  many  other  orovlslons  not 
necessary  to  mention  here. 

At  the  time  of  the  execution  of  the  contract  defendants, 
Charles  A,Coey  and  Carrie  G-,Coey, executed  another  document 
addres-ed  to  plaintiff.  The  Florsheim  Gomps.ny,in  which  they 
represented  they  were  the  sole  owners  of  the  land  upon  which  the 
well  was  located;  that  the  Dynell  Company  had  the  exclusive  right 
to  the  disposal  and  marketing  of  the  water  tak  n  from  the  well 
and  that  while  the  contract  was  in  force  they  would  do  nothing  to 
prevent  The  Floreheim  Company  from  taking  the  water  ^,8 

specified  in  its  contract  with  the  Dynell  Company.  And  further. 
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"  This  statement  ia  made  for  the  purpose  of  inducing  the  Florehelm 
Corporation  this  day  to  execute  and  enter  Into  an  agreement  with  the 
Dynell  Spring  Water  Company, " 

In  September,  1938, plaintiff, The  Florshelm  Company, Kold 
to  Albert  D»Hueslng,who  was  In  business  in  RocIj:  Island, Illinois, 
about  200  cases  of  the  water  which  had  been  bottled  by  the  Dynell 
Company  for  The  Florshelm  Company  in  accordance  with  the  terms  of 
the  contract.  Hue  sing  testified  by  deposition  that  he  used  some 
of  the  water  but  claimed  there  was  dirt  and  foreign  aubajance  in  it 
so  that  it  could  not  be  used  ,that  he  bad  complaints  from  some  of 
the  persons  to  whom  he  had  sold  water  but  could  not  remember  their 
names; and  that  in  November  of  1938,he  returned  190  cases  of  the 
water  to  plaintiff. 

Plaintiff's  position  is  that  the  Dynell  Corapany,.ln 
bottling  the  water, did  not  do  so  properly  and  as  a  result  there  was 
dirt  in  it; that  the  bottles  were  not  made  clean, and  therefore  the 
water  was  not  saleable;  that  when  it  took  this  matter  up  with 
the  Dynell  Company  and  the  Dynell  Company  denied  there  was  any 
dirt  in  the  water  or  that  it  had  not  been  properly  bottled 
that  in  a  telephone  conversation  between  representatives  of  the 
parties  defendant  refused  to  carry  out  the  contraction  the  other 
side, the  Dynell  Company's  position  is  that  the  bottles  were 
thoroughly  cleaned  before  filling; that  there  was  no  dirt  in  the 
water, and  denied  its  representative  had  stated  over  the  telephone 
that  it  was  agreeable  to  the  Dynell  Compsjiy  that  the  Contract 
be  terminated.  Their  counsel  contend  that  *   a  careful  examination 
of  the  circumstances  surrounding  the  filing  of  these  suits 
indicates  an  effort  to  create  a  smoke  screen  of  evidence  to  cover 
plaintiff's  attempt  to  get  from  under  the  terms  of  ?ald  contract." 


"  .-^nsqinoO  i9;f«W  8«liq8  XltM^Q 

&!©';  a-nBqfflGO  BrlsriBrfGl'ii   9xfr,m?cliaXq4  8CRX    »i9rfB»;fq»8  nl 

t5iwfiiIXI,fe/iBlaX  looH  nl  BRsnisifd  xtl  saw  "oifWtaiiisewH^Q  .Jt^tfXA  oJ 

XXect^  edi  ycf  ftfiXt^od  asecf  bMti  doldvn  t^issw  9tti  lo  aae-so  OOS   ;tuoda 

lo  Bfli'  J:j1^  sojncaMooofi  ill  t^BqaoO  aXerfaioX'H   sdT  «iol  ^ftJBq«BoO 

9fi?os  .B©.  lit  floitiaoqelJ  "^d  fialllJas*  sfliBsuH   ,*o«i*noo  erii^ 

to  9soa  sao'i'i  a^x^^sXcaico  SjeuI  ed  ;t.ar{j»  JbstBU  »cf  Jon  JbXiAOo  Jl  issii  oa 

^tiaxiJ  isrffl?sj29'i  ?on  fiXwoo  d-ucf  -xsldw  fiXoa  ban  «ii  ffloiiw  o;f  tnoaisq  eri* 

9dt  lo  a©i330  Ot;^X  B9fn:i;:f©i  arl^SSSX  lo  'ladsievol'I  nl  itsriJ  fifus(Beat£n 

.tll^al&Lq  oJ  is^AW 
fTl.#tf^BqffloO  XXsnf'  nolrTlsoq  a*^ll*fll«X1 

ti^*r©qc  ■  i5,t9»fiiw  eriJ  aalX^^ocT 

9i.(*  eiola^orid'  ^«Btfl»«X©  9*^  J'  ^ffif  tf.erf:?;*^  nl  ittb 

m  alift  jfoo*^  d"!  ilr®ilw  *3ilJ    isXcTseXjaa  ;t©fl  a»w  ^e*«w 

'in?  -911;^  Bel  '^  fiii«  ijnjBcfffloO  XX«»n'!tQ  «d* 

f)9Xtf:foc)  ^Xneqo'xq  T:»;:f«w  9£l?  al  Jil£> 

©li-t  to  3©vl;t.Q;tn98  9iq©^  usewtanJ  iiol3"jafi»i«»vaoo  snoiiqsXs"  b  al  tsui:t 

leitto  ©rid-  nG.iTjjAi.rfic.o  srid-  tf'tfs  t'^t'^Jso  0*  besntei  iaAttiBfb  aali'iaq 

eiew  ael  J'od  ^di  Jjari.;  'x;fi«qffloO  XXsn^G  anJt^fcla 

■.u        i    r-i  rrfj  fiMl?;3|itlXXit  9'ioled  bsnseXo  X-CriS^otoil* 

snori'.7Sli»;j  '^j.-.Jb  fiud  evl:}"atfn««8'fq»'r  a;fl  AvlHSJb  fins, las' aw 

sXdises'xsja  saw  ;^1  ^m(^ 
noxjfanlJB*^-.  tBdi  Jbneonoo  Isenwoo  ils/lT   ,fe»:fBiJlflf^^9;t  ©d 

.r  ^1 6fli/oiitfa     a©oiiA;^Qitaioiio  «ri;f  to 

•2s>700  od"   »on  c  '  .JA.->ihnt 

"  .d'OAicinofi  blsp    jc  sffiia?  9si;r  tabmj  ntcit  ^J^o^  oi^  ^qm^isA  a'ttlitnifiXq 
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Plaintiff's  statement  of  claim  filed  in  the  first  suit 

allege  a  that  September  22, 1938, defendant a  sold  and  delivered  to 

the 
plaintiff  200  cases  of ^ water  at  72  cents  a  case, or  0144  and 

that  plaintiff  eold  it  to  Hueeing  for  Ie,80  per  case, or  a  total 

of  1560,  At  what  price  Huesing  sold  it  to  hi^  customers  does 

not  appear* The  testimony  of  Charles  E.Coey  and  his  wife  describes 

the  manner  in  which  the  water  was  bottled, which  tends  to  show 

that  the  bottles  were  thoroughly  cleansed  before  they  were  filled 

and  that  no  foreign  substance  was  in  the  water, Evidence  offered 

by  plaintiff, including  the  testimony  of  Huesing, %-as  that  there 

w&s  dirt  in  the  water  and  some  of  the  bottles  were  not  properly 

eleansed»Two  of  the  bottle e  whi»h  were  sent  by  plaintiff  to  Huesing 

In  Hook  Island^ were  introduced  in  evidence  as  a  part  of  Huesing* s 

deposition  and  they  are  before  us,  #b  have  estamined  these  bottles, 

one  of  which  the  evidence  shows, had  not  been  opened  since  it  was 

filled  by  the  Dynell  Company, so  that  we  are  in  as  go  jd  a 

position  to  determine  the  question  as  to  the  condition  of  these  Irwo 

bottles  and  the  water  in  them, as  sag  the  trial  judge,  .e  are  unable 

to  say  what  his  finding  on  this  point  was  but  we  are  clear  that 

there  is  no  dirt  in  the  water  nor  are  the  bottles  in  such  a  condition 

that  it  could  be  said  they  were  so  xinclean  as  to  prevent  their 

sale* 

Considerable  is  said  in  the  briefs  and  argument  as  to 

whether  there  was  an  implied  warranty  that  the  water  would  be  fit  for 

the  purpose  for  which  it  was  sold  but  we  think  that  question  is 

not  involved  for  the  reason  that  the  only  complaint  made  by  plaintiff 

is  that  the  water  and  bottles  were  dirty. This  being  the  fact, 

we  think  the  anaiysis  made,  by  a  witness  for  defendant, which  was 

excluded, was  not  admissible  except  that  part  where  the  doctor, 
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nria-   *"crir;   *>..ffr!-   j-aen- n  ^  rcfj   .-s /t is     ,tojn  sm  ^b9bu£ox9 


who  made  the  analysis, testified  that  he  ex&ralned  the  water  from 

ten  bottles  &ad  found  It  olean^fhat  part  of  hie  t  etlmony  should  have 

been  admitted, The  analycls  which  he  made   sfas  wholly  unimportant 

and  properly  excluded* 
of 
We  are  further ^opinion  that  the  oourt  was  in  error  in 

excluding  soffie  of  the  testimony  of  d®fea<3ant  Charles  A.Goey  and 

hlg  wife.   Charles  A,Goey  testified  that  for  18  yeara  he  had  b©«»n 

engaged  in  fhe  mineral  water  buslnegg  In  Faloe  P&r*t;   timt  he 

and  his  wife  had  owned  the  property  for  30  yeareithat  he  wag 

engaged 
president  of  the  Dynell  Cofflp&ny^ln  bottling  asd  gelling  the  water 

which  ooaee  fi^m  300  feet  below  the  earth*®  surface, the  last  SO 
feet  of  th«  «ater  coming  through  solid  rock; that  he  had  personal 
•taarg:e  af  the  bottling  and  shipping  of  the  water  to  Hueslng.Ke 
described  In  detail  the  method  folloitedj    that  he  inspected  every  one 
of  the  bottles,    i'hls  last  part  of  his  testimony  was  erroneously 
strleken.The  isltne '•-?■•    further  testified  tmt  after  the  bottles 
were  returned  by  Hueelng  he  examined  eaeh  bottle  and  found 
"eiwry  o^ie  of  them  clear, pure  and  clean,*  That  after  the  bot'.les 
were  returned  by  Hue sing  he  talked  with  Mr^Florshelm  over  the  tele- 
phone and  told  him  the  water  had  been  received  from  Hock  Island, 
that  he  examined  the  botrles  and   *'th®y  were  Just  &r  clean  a^  when 
they  left  our  bottling  plant,"  that  ^r.Florahelm  ©aid  he  hiid  & 
bottle  that  had  some  sand  and  gravel  In  it     nd  X  asked  hla  to  let 
ae   see  It;   that  Mr,   llorshela  said  he  would, but  never  did, 
although  he  sade   several  requests, 

Mrs.Coey  te stifled, a«ong  other  things, that  jn  July  28, 
19S8  [    which  was  about  3  1/8  months  after  the  contract  was  made] 
Mp.FlorshelB  called  at   the  bottling  plant  and  handed  two 
documents  t©  her  requesting  that  she  and  her  husband  sign  them. 


«i»«bif Xd3t«  xJ:ii«9«it^  tea? 


besBsne 
t'n)st*!:»fj  8*xftf^^ri  «d,t  »oX<Mf  *»«1;  00ft  «o*il  »«ioo  ftoliiv 

•file      '         '')ft;t&.»qa  ''' elicit  6&di^i«r  «£f  XlA^^ii  ol  £i«€ri«tS8Bl^ 

^I«*|-o«i3c'"':  "ifiOi.Uir^.i..j   ^tei  tt>  tts^  t9»£  WtM'i    •8?!'I*#««f  iuU  \9 

:w^ii  &Ad  ^(f-^m    ^fij  mid  ftJc*  fcfl^  «ii<auE(q 
iK  bmi  -.  ,  ,  '      -ocf  itfo  ;tt«X  t*rf* 
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Th«  documents  were  then  offered  in  evidence  but  on  object!  >n  by  counse] 

for  plaintiff, on  the  ground  that  they  tended  to  vary  the  terms 

of  the  written  contract  of  March  31,1938,  they  were  excluded, This 

was  error, While  we  have  not  the  documents  before  us, counsel  for 

defendants  having  failed  to  copy  them  into  the  record, we  have  his 

statement  th^tt  the  two  documents  modified  the  contract  of  liiarch, 

1938,  This  offered  evidence  would  tend  to  sustain  defendants' 
contention  that  plaintiff  was  endeavoring  to  modify, and  later  get 
jprem  under  the  contract^ 

There  is  argument  as  to  whether  what  purports  to  be  a 
printed  analysis  of  the  water  from  the  well, made  laj   the  Ohioago 
Laboratory, was  a  part  of  the  contract  of  March  31, 1938, and  whether 
it  was  offered  and  received  in  evidence, These  questions  may  be 
cleared  up  on  a  retrial  of  the  case. 

Counsel  for  defendants  further  contend  that  the  court  erred 
in  denying  their  motion  to  file  a  counter  claim  setting  up  their 
claimed  damages  for  failure  of  plaintiff  to  carry  out  the  terms 
Of  the  contract. 

The  Statement  of  elaim  in  one  cage  was  filed  January  3, 

1939,  and  in  the  other,April  14,1939,  to  which  defendants  filed 
their  affidavit  of  merits  and  defendants  did  not  move  to  file  a 
counter  claim  until  October  18, 1940, when  the  case  was  set  for 
trial.  We  think  the  matter  was  within  the  discretion  of  the  courts. 
Since  we  have  reached  the  conclusion  that  there  must  be  a  retrial 

of  the  case  as  against  the  Dynell  Bpring  Water  Company,  a  corporatio$i, 
the  court  might  well  permit  such  defendant, if  it  so  do  sires, to  file 
a  ooxmter  claim  because  when  the  case  is  redooke ted, this  can  be 
done  before  the  time  of  the  trial  is  fixed, 

A  further  contention  is  made  that  the  court  erred  in 
entering  Judgment  against  Charles  A,Coey  and  Carrie  G.Goey  because 
the  contract  involved, for  the  purchase  and  sale  of  the  15  million 


9Bauco  y,cr  w  Ittntldo  no  rtws'  *t>n©i.>lT«  nl   6ei©"ilo  ii9jz{;f  «*nw  ■tnamiroofi  «)riT 

airiT.fie&jifioxe  stew  %m:f    ,9^X,X5  risijaM  lo  Joa-x^hoo  Si9titrv  ed*  to 

ejtd  svari  »w<Sigo91  ariS^  od^nl  merf?  TQOO  o^  f>*X±sl  gisiv^  e^aiafinelef) 

jj^o-xs-.:  lo  ioBTitsioo  Qdi  belt-tbom  e  Jawfutr oofi  owj   9d;f  *.an;f  S'nsadcr.s^fa 

*8^jaef>fle'isl)  nis^sifB  oJ  £n©3^   blwow  9«>n<5.5iT«>  fi»^9tto  alxfT    ,8S6I 

d'dg  1©?&X  baB^x'ii■^om  ojT  ^niiovse&ixs  ajsw  t1:i;^«iBlq  tMdt  nclinetnoo 

.ea&9  dd:^   to  Ip-IiS^i  «  00  qu  AfiiAelo 
^©•ns  Siiroo   aii^t   3'=:rf*  beL9inoo  Tsii^hsi/t  sdrts^nstefi  tot  lannifoO 

il9£ii  q«  sfilJ.tea  misX©  TeJaBOo  r*  slit  o^-  nol^GiB  •5lsd;f  ^ltc»A  nl 
afflisd^  ©riJ  ^wo  t^i^o  ocT  ttJt^JfllisXq  to  snirXlAt  i©t  aiOgMm&&  b^mlBlo 

^,t»»XttROO    wii   to 

,o  ■^•£&tfn.'^',L  fisXit  ?isw   9e«3o  ©ir©  iii  oijeXo  tc  ttja^eieiBtH  adT 

i>9XXt  8Jn*s£in»t9J&  cfoliiw  o'J    tesex<>X  IliqA,i^:ro  ©d*  «i  baa   »e58X 

ii  9lit  oJ  9vom  ;Jofi  61^  «;?a,«£n9t©&  ^na  s^IieiH  to  JiTJSOittje  liad^f 

rcct  Jss   afivf  98S0   sriJJ  nsrl^tO^feX^SX  "X^cfocfgO  XiJiw  alulo  isdrtuoo 

^^ii/oo  etii  tc  nolj-snosli  aritf  oM^iw  bavi  teii&m  &di  inJUit  9<v    »Xjiitd- 

X^li?©i  J6  90'  *Bi/iB  ©rf€>ri;f  ;f3ritf  noisi/Xofioo  ©ri*  J&adoasi  97sui  aw  #snX8 

t^oiitoioo'ioc!  .a,^ni3qaoO  le^sW  gniiqe  Xisxti^Q  ad?  tsxxiASa  aa  esAs   ari^  to 

aXXt  oJtadiiaftft  oa  :?i  tJI^^TiABristsI*  rioi/R  tlwieq  XX«w  ^J^rigia  tiwoo  9xf* 

«cf  fiAo  slfiJ^ie^J-s^LooJ-jQi  aJt   ©sso  miS  aadw  aeu^oe^  mlAXo  na^m/oo  a 

»&exit  ci  Xeii^   ad^  to  »ali   Bdi  a^otsd  afiol) 
-J:  .o.a^.T'^   Jiu:.'j   an,.'    J^d"   ©riaar  eX  i7cX;tn©*itoo   lariifitrt  A 
9F:i;iosd  x©o0.0   6l^•T.'30  fin-T  ^9oO^  aaXiiidC  (Tanla^^   :tneiC8i)i;i,  gniiaifua 
noiXIlm  3X  9nit  to  eXse  Jbaa  9aJSdotuc   9rlt  lottJbavXovnX  3'os'xJnoo  aricT 
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gallons  of  water,  was  made  between  the  plaintiff ,Flor8helm 

corporation  and  the  Dynell  ^^prlng  Water  Company, a  corporation, 

to  which  neither  Charles  A.Coey  nor  his  wife  was  a  party,  In 

reply  to  this  contention  counsel  for  plaintiff  say  that  the  Judgment 

against  the  individuals  was  properly  entered  because  at  the  time 

of  the  making  of  the  contract,  Aiareh  31,1938,  the  two  Individuals 

executed,  simultaneously  with  the  execution  and  delivery 

of  the  contract,  another  doetament  "wherein  they  represented  that 

they  were  the  sole  owners  of  the  land  on  which  the  Dynell 

Spring  is  located  and  that  the  Dynell  Spring  Vater  Company  had 

the  water 
the  exclusive  right  to  dispose  and  market  from  the  spring. " 

7/e  have  above  referred  to  this  document  but  vm   thiak  it 

Inauffioient  to  warrant  Judgment  entered  against  the  two  individuals. 

The  document  simply  recited  that  the  land  in  which  the  well  was 

located  belonged  to  the  individuals;  thst  they  >  ould  not  hinder 

the  Dynell  Company  in  carrying  out  the  written  contract  for  the  sale 

of  15  ,iillion  gallons  of  water. There  is  no  contention  that 

they  made  any  objection  to  the  Dynell  Company  cariT^ing  out  the 

contract.  The  Judgment  against  the  individuals  must  be  reversed. 

'^e   are  also  of  opinion  that  the  findi/ig  and  Judgment  in  plaintiff's 

ikfoi'  against  the  defendant,  Dynell  Spring  Water  Company, a 

corporation, is  against  the  manifest  weight  of  the  evidence  and 

for  that  reason  and  the  further  reason  that  the  court  improperly 

excluded  some  evidence  offered  by  defendants,  the  Judgment  as 

to  the  Dynell  Company  is  reversed  and  the  cause  remanded. 

The  Judgment  of  the  iiunicipal  court  of  Chicago 

against  Charles  A.Coey  and  Carrie  C.Coey  is  rev-rsed.  The  judgment 

against  the  Dynell  Spring  Water  Company, a  corporation, is  reversed 

and  the  cause  remanded  as  to  that  defendant. 

REVERSED  AS  TO  CKETAIK  DtCFEMDANTSjREVERSED  AND 

R  MANDED  AS  TO  OTHER  DEFENDANTS. 
Matchett,  P.J.,  and  Mc Surely,  J.,  concur. 
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42110 

SU^M.E.HEISEJ 

""^-.^  Appe  llant , 

MART  A.  WRIGHT,  et  al^f, 

^^,  Appellee §. 


316I.A.  159^ 


.y^ 


.^ 


..-IJjl.  JUSTICE  0  f  CONNOR  DELIVERED  THE  OP  IN  DM  OF  THE  GOUl 


October  16, 1939, plaintiff  filed  her  com  laint  in 
equity  to  set  aside  the  will  and  codicil  of  her  biro t her; , 
Edward  J.Olakin.  «  It  was  executed  January  16,1939,e.nd  the 
codicil  February  10,1939.  The  testator  died  June  15, 1939, and  the 
will  and  codicil  were  admitted  to  probate  by  the  Probate 
Court  of  Cook  County  September  7,1939«  Forty-eight  parties 
were  named  as  defendants. Upon  the  filing  of  the  bill  summons 
issued,and  upon  plaintiff's  direction  to  the  sheriff  but  eight 
of  the  defendants  were  served,  the  dates  of  such  service 
being  October  16,  19,  20,  30  and  Movember  6,1939.  December  1, 
1939, the  eight  defendants, part  of  them  represented  by  one 
attorney  and  the  others  by  another, filed  two  separate  motions 
to  dismiss  the  complaint  on  the  ground  of  claimed 
InBufficienciee  in  the  allegations  of  the  complaint.  So  far 
as  the  record  discloses, nothing  has  been  done  to  dispose  of 
either  of  these  mot ions .February  28, 1941, which  is  more  than 
a  year  and  four mon the  after  the  suit  was  commenced, g  special 
appearance, by  leave  of  court, and  its  verified  motion  to 
dismiss  the  complsint,  were  filed  by  the  Holy  Family  Church, 
located  _t  1018  West  Roosevelt  Road, Chicago, one  of  the 
legatees  under  the  will  and  a  defendant  to  the  suit.  It  was 
further  ordered  that  the  hearing  on  the  motion  and  such 
answers  as  might  be  filed  to  it, be  set  for  April  9, 1941, at 
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,  '  iO  SHI!  QSHaVlJGa  iJC^I^lCO'C  SCITSUI^E".: 

J  i9riJcn:cf  to  I4©i.ooo  Maj  liXw   sd;}   sMsb  iJoa   oJ  ttij/p» 

i^  6rtfit9«C-iX,3I   OfTcrL  |>s.t£,  io;Ja*a©*  aclT    .95SX«0X  X'T:»Ji'icf9'ii  Xiolfioo 
e-i.  dc-i  J   ®d^*cfoici  o^  &9;^«■iJttJbA  ©^ow  XXoidoo  .bn*  XXiw 

©divxe  ;_o  a»0"s  ,  oisw  »^aj»fefl9l»J&  »ri:r  lo 

4  ofmeo'jO    »9s;GX«3  isdcisvoM  f^ns  OS    »0S    ^QX    t.6X  isdotfoO  grlsd 

anoi'.  x ttsff^t '  a;?  Atia  xefi'xotfjfi 

^©iBisXo  to  .bni/ci,  i.t-iIq«ico   ©rf:t  aaXflwlf)  o* 

X«i5SCT8    i,5ao09RTnu  ;   lod'^B  ed^tftom  mjjoI  baa,  laa^  ^ 

tffo'SifllO  ^XXiDB'?  y.XoH  erfij  tccT  fiaXXl  siaw   t*«-t5XcifltoQ  ecirf  aeXaelf) 

sil^   lo  ©no^osiaolilOt&saS  ^XsreaooH  d-asV    8X01   j  ,,   beer aooX 

3  3W  *I    .Jlua    9fij'   c;?   JnjaJ^ne^ei)  iS  fenfc,  XXiw  »CL.t  T:ef>nif  a98(f«8«X 

.lJiv-C^'^-^It&    IX'iq^i  lot  ,        od-   .5®XX1   ©<f  Jiislia  b,s  siswa/ia 


11  A«M,*  without  further  notice. 

It  was  alleged, among  other  things, in  the  motion 
which  is  in  the  nature  of  a  petition, that  plaintif f , f usan  E. 
Hei8e,was  a  sister  of  the  deceased  and  that  Sliaabeth  Hitter, 
who  was  one  of  the  heirs  and  a  necessary  party, had  not  been 
pade  a  party  to  the  suit, It  then  set  up  that  but  8  of  the 
48  defendants  were  served  in  accordance  with  plaintiff's 
directions  and  no  attempt  had  been  made  to  serve  the  other 
defendants  although  the  addres  es  of  most  of  them  were  in 
Chicago  and  well  known  to  plaintiff,  A  number  of  other  orders 
were  entered  continuing  the  motion  to  dismiss  the  suit, and 
October  14, 1941, an  order  was  entered  sustaining  the  motion 
and  dismissing  the  suit  at  plaintiff's  costs«  Plaintiff  appealg  , 

There  is  no  dispute  as  to  the  facts  as  above  stated. 
Counsel  for  plaintiff  in  their  brief  say,  "It  is  our  contention, 
and  has  been  the  practice  in  these  Gourte  for  many  y:^ars,thfct 
in  the  cause  when  reached  for  trial  the  lalntiff  **^'**  could 
dismiss  all  defendants  who  were  not  served  with  summons, and 
proceed  witti  the  other  served  defendants* 

"This  entire  procedure  was  a  matter  which  was  not 
properly  before  the  Circuit  Court  of  Oook  Cotinty  on  October 
14,1941, and  this  plaintiff , Susan  S,Heise, should  have  been  given 
an  opportunity  of  impleading  such  new  defendant  or  defendants 
and  serving  the  same, or,  in  the  alternative, that  the  Court 
might  have  dismissed  the  proceedings  against  such  unserved 
defendants  and  permit  this  plaintiff  to  proceed  to  a  hearing 
with  such  defendants  which  she  deemed  necessary  and  proper, 
and  who, as  the  records  disclose,  were  served  and  properly 
before  the  Court. 

n  The  question  of  unreasonable  delay  originally  against 


.&oiion  tediiut  ^ucsiilti  '*>M»A  il 

tT[®;t^lH  d*»cfjasixa;  JsfiCvf  boM  fi«sdeo»J&   sxlJ   to  is^fals  m  8Air«t8i9H 
asotf  *os  l>.Qil,Xi^'iJ^  •^laas'ao^&a  «  bixa  aiXtd  «fit*   to   &flo  ajaw  odw 

twi^o  ed:i   ftviea   od"  9i>B(H  neecf  bad  *q««*Jis  on  fefl«  anol^ooiJtB 

Bie&fo  isd^o     lo  'iscfraufT  a   .Itld'fiiAXq  o*  nwotU  IL9W  btia  o^aoldO 

AoitoflreifiiJ  Snlnija^aue   fesieiJne^asw  isfeno  njii,XJ^QI<,M  necfc^oC 

,b9^Aia    svocfjs  3A  ad'ooil   aiif   ©J  8i»  9;fMqaXJb  on  ei   ©isriT 
tnoiifn?^d-noo  tuo   aX   i'i"    ,"^«e    toitcf  ^isdJ  ni   lti*niiiXa  let  XsafiwoO 

SXjif(  •  'tLtnialr,    ari;f   X^iiJ^  i«^  6«iic*i!n  aids    bbum^o   9iii  nl 

£iflfi,ajciOK:irijtf8  lictl??  bsvisa   ^on   ©'Jdw  oxfw  a;fitia£>C8to5  XXa  astmalb 

•fiixjii.&n9tsJb  feevies  isrld'o  %ri:t    nilm  l)«»ocrrq 

;for  '^xriw  *f»J"tejR  :-stjjfesoo'iq  a^i^n©  alxfl" 

i9cfc  \:iaiiO\)  a[©oO  lo  v^iwoO  *X«oilO  Bdi   etotocf  ^Xieqonq 

r.avi-:  u.afjtsaiaa*^'  GS8tfiE,l:ll;ffiij8Xq  ald^f  -&rrj&,X^GX,*X 

B^fijabnstQ  )n»t96  ?.»n  liswa  gnlbfisXqisl  to  x^-t^i^^'soqqo  hb 

i'isjoZ   Qrii   cf  ,n3-,evi#£.m[9;rx^,  axf*  ni    ^'^o^9m&B   9di  SiOivxeB   5flj3 

fisvisanu  rious    d-^nlB^sjjs  esniissociq  srf*  j&$;^ >> lais ix)   svari  i"iisiia 

giijhj^sff  £  o^   b99ootq  oJ-   t'^id-niBXq   3lx-:^   ^Iffi^aq  btiA  aJnaSnsteJb 

»isqoiq  J&fl&  Tjiaaaaosfi  fcemssfe  sda   rioiriw  8;>'n»ojn«t9Jb  riowa  ri^iw 

■^Xioqoiq  ^fia  JbDvtsa    ©lew    ,9eoXoai&  eMooei   9x15*^  8BtO£iw  fcnis 

•  :fiiuoO   s£i;^   s^otscf 
^eniM^B  X-^X-sniaiio  -^Aleb   sidjsnosseinw  tc  nolJasifp   sxlT   » 


-3- 

the  plaintiff  in  bringing  the  case  to  issue  is  one  chargeable 
not  alone  to  this  plaintiff  but  likewise  to  the  appearing 
defendants, "  One  difficulty  with  this  contention  is  that  so 
far  as  the  record  discloees, plaintiff  never  asked  for  an 
opportunity  to  dismiss  any  defendants  nor  to  serve  those 
that  had  not  been  served  and  she  does  not  ask  this  in  the 
briefs  filed  in  this  court, Evidently  she  is  content  to  have 
the  suit  stand  without  being  disoosed  of. 

The  question  for  decision  is, did  the  court  err  in 
dismissing  the  suit  for  want  of  diligence  by  plaintiff  in 
prosecuting  her  suit*  We  think  this  must  be  answer^ed  in  the 
negative.  Par, 2,  Rule  5, Supreme  Court  of  Illinois;  Sanitary 
Dist.of  Chicago  v.  Chapin.  226  111,499;  Daly  v.  City  of 
Chl^go,  296  Ill,g76;  Svela  v.  Blooh  ,294  Ill,App.515; 
Bnvder   v,  Whitney  310  Ill.App,297, 

Par»2jOf  Rule  5, of  Our  Supreme  Court  provides;  "vJhere 
the  plaintiff  fails  to  show  reasonable  diligence  to  obtain 
service  through  the  issuance  of  alias  writs, the  action  may  be 
dismis  ed  on  the  ap  lication  of  any  defencant  or  on  the  court's 
own  motion*"  In  Sanitary  Dist.of  Chicago  v,  Chapin  226  111, 
499;  it  was  held  that  a  court  has  power, independently  of  any 
statute, to  dismiss  a  suit  for  failure  to  prosecute  it  with 
due  diligence, where  no  excuse  for  its  delay  is  presented.  In 
the  instant  case  there  is  no  excuse  of  any  kind  offered  why  the 
suit  was  not  prosecuted, The  record  discloses  that  although  8 
defendants  were  served  as  plaintiff  requested, :nd  they  filed 
their  motions  to  dismiss, no  attempt  was  made  to  serve  the  other 
40  defendant t.More  than  a  year  and  four  months  thereafter**  the 
Holy  Family  Church, one  of  the  legatees  named  in  the  will, filed 
Its  motion  to  dismiss  and  although  this  motion  Wc-s  pending 
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Id?  ai»£j  ?Oii  43  J&c-s  &*TiS8  ns^  jQfi  f)iad  iati^ 

Ti;oo  ea;r  Bl&tal  rfoisi©®l  tol  r-oi^fsewp  9/11: 
Ud-nifiXq  %i^  99a9r^XllIi  to  Jfasw  -xo*  ttus   axl?  gftXeaXaaXfi 

nJi»^Ais,j^   ;8XoiiiIII  to  ^'WioQ  WB«T[qi;S,§  eXj/H  ,S,"iASi   ,8TXtfaS9n 

lo.,l^.iO    .>/     xi:^  ;etJ^»XXX  ass    tii^iiMii  .V     oa^oXiiO  lo.sr^XQ 

.^es.gqA.III  OXS  t2jS2i£fS.  .▼       la^YflS 

nXc4cff  fX^^«aoa;3ei  woaa   oi  allat  lllJnlsXq  adJ 

o'cT-xwoc  iioXvt.aoiX  qis  sxiJ  co  fia  .aioaXfi 

I  vci  tissop  A  3-^?  j&Xeii  saw  il   ;Se> 

.oaa-aaa-^  »ju-35l9  oa  f»»i9rfw^«ion9slXXi>  awb 

9ilJ^   ^iw  feoist':  asi/oxa  oa  at   stadi  egjeo   i^ns^ajoi  9di 

Q  iSgi/oiisfXB  ()Aiii  ao8oX«^xi>  inooet  sril  ,fea^B®»«©«iq  Joa  sbw  d'Xws 

i  t®dl?  Sa/,»J&»J^aej;/p»i  tliJuJUXq  a«  Jleviea   eiaw   a^aatcatai) 

9iii*  ,^©Jt»g(*t9rfJ   ?iicr «ofir  i«ot  J&ii^  1A«^  «  iMfcdiif  0iciii«8Jnfi£fl8l:9i>  0* 

foaXittXXii!   oiis  cil  boffi^ft  ses:f^s9X  edj    lo  anOtiioiyxlO  -^Xlas'S  ^XoH 

Bfli^a^  aj;«  floiffom  al^ff  ^jtfo<i;fIi8  bsi»  §8Xoai&  oi  aotiosc  nil 
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for  about  7  months, no  attempt  was  made  by  plaintiff  to  serve 
anybody, nor  to  make  any  additional  defendant, nor  to  ms.ke  any 
move, and  in  this  court  nothing  is  pointed  out  th&t  she 
expected  to  do  in  the  future  in  cage  the  dismissal  was  set 
aside* 

The  order  of  the  Circuit  court  of  Cook  county 
dismissing  the  suit  Is  atcirmed, 

ORDER  AFiaRMED. 
Matohett  ,P,J«,  and  MoSurely,J«,  concur. 
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.JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  CO#f.'^ 


March  ',^0i   1939,  plaintiff  caused  Jud'3:ment  to  tife  entered 
by  confession  against  defendant  for  #334,11,  being  the  balance 
claimed  to  be  due  on  defendant's  promissory  note,  f 277, 25 
principal,  $6,86  interest  and  #50  attorney's  fees.  An 
execution  was  issued  on  the  Judgment  and  April  11,  1939,  demand 
for  payment  made^  April  20,  defendant  filed  her  verified  petition 
to  vacate  the  Judgment  and  for  leave  to  defend,  and  on  the 
same  date, by  agreement  of  parties,  an  order  was  entered  giving 
defendant  leave  to  appear  and  defend,  the  Judgment  to  stand 
as  security.  The  case  was  not  tried  until  September  24,1941, 
when  there  was  a  hearing  befoire  the  court  without  a  jury,  and 
a  finding  and  Judgment  against  plaintiff.  Judgment  entered  on 
the  finding,  and  plaintiff  appeals. 

The  record  disclosie  that  October  31,  1933,  plaintiff 
sold  defendant  a  Japanese  mink  fur  coat  for  §489,25,  plus 
insurance  of  118,  On  that  date  defendant  paid  llOO  on  accoxxnt 
and  executed  her  note,  with  monthly  payments  to  be  made  of 
$40,73,  »ith  interest  at  6^   per  annum.  The  coat  was  not  delivered 
to  defendant  until  about  December  1,  1938.  The  first  monthly 
payment  was  to  be  made  December  6,1938,  and  every  month  there- 
after. December  6,  defendant  paid  |46,  January  6,  1939,  t^45, 
anfi  February  6,  1939,  ^?40,  but  made  no  payments  thereafter. 
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iiA  .ss®!  a*t9«wo:f:r«  03$  joas  ^aenaS^ni  68.64   tjC-^^I-tonl'xq 

j&naaeJb    tSCGI   ^IL  lltqA  ba&  ^fisaj^fewt,   »ri;t  no  b9U9*l  saw     noi;?j/o?»x9 

nci^Wsq  Ijsninsv  loti  b9llt  Jl a&bstaleb   *0S  liiqA  ^9bJm  in9m%Aq  lol 

aiid^  fio  JbfijB   ^bnelsl)  o*  svasI  lot  feos  ^aansJ&trt   ad*  9**oj»v  o;f 

gnlTi^  b&tstRS  saw  i(9f)io  ajb   ^8©i*iag  ^o  JneffiSfirt^  Xtf««*«JE)   saaa 

bn&3B   oi  in9m:^aul   sai    ihnetob  baa  tUQqqa  oi   ©vfisi  itu^}a*l9b 

,IJ^9Xt^S  i9cfBi©;tq9c;  Ilcfxiw  ijsii*  ^on  aaw  ea«o  »rfT      c'^itiiiioea  •« 

no  ijsisitn©  :tn9m^,£>i/[,    tlttini&Ii:!!  iaatss^a  ia^a^sdl   btui  •gatbnl^   a 

fil^iai&lq   ,8S€X   ,X£  ledo^fsO  $Mdt  ifaoXoRll)  &nco€rc  ©dT 

BtfXq    t3S»68*S  lol  *j8oo  iw'i  jJnlci   aesasqat  «  S'GJB&nslei!   bXot 

*ni;oooB  no  OOX^  btaq  ici&ba^lBb  9i&b  i&riS  nO   »8X?   lo  eooBii/anX 

tc  ©6-Sflt  scf  o;/   aiJ'nsfaxjsq  Y,Xii^nom     d;tiw    ,«#on  isrf  fe-^wosxs  ba& 

b€)^t&7ll&b  ion  Qm  tfAoo  sri'i    ««Hruji5  isq  ^6  d-®  i&tneini  d$im   ,5?,0*| 

lEXrid'Eoffl  *8'ii^   9ilT    ,8£ex    tX  necfissegd  ^Ti/otfa  Xidriw  ^naftnetef)  ocf 

-Qisrirf^  rfJnoia  yi^vo  fina   tSfiftXtS  isdasojli  s£i«b  ©d  otf  am  taea^Aq 

idi--    tpSfeX    16  Y'^jjifttBl,   »d*^  Jblaq  in&bnslBb   ,3  lecfjasoaa   ,is^l:s 
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Defendant's  position  was  that  the  coat  was  not  durable 
and  well  made  as  represented;   that  after  she  had  worn  the 
eoat  for  about  3  weeks  it  ripped  in  various  places  and  was 
returned  to  plaintiff  for  repairs  which  were  made.  Inmiediately 
after  it  wag  returned  to  d>fen«ant  it  started  to  rip  again, 
was  again  returned  to  plaintiff  and  the  rips  repaired.  About  10 
days  thereafter,  it  again  began  to  rip  in  divert  places  and  the 
ooat  was  then  again  taken  back  to  plaintiff  and  again  repaired. 
Shortly  afterward  defendant  again  returned  the  coat  to 
plaintiff  stating  the  coat  was  not  as  represented,  th&t  it  was 
not  durable  and  that  in  addition  to  this  ripping  it  did  not  fit 
her;  thatt  she  then  offered  to  return  the  coat,  demanded  a  new 
one,  which  was  refused,  and  that  afterward  she  was  unable  to 
wear  the  coat  because  of  ripa, tears  and  general  unfitness  that 
March  9,  1939,  she  offered  to  -  return  the  coat.  On  cross- 
examination  defendant  corrected  thi?  by  stating  it  wag  March 
1940,  She  testified  that   "  I  am  willing  to  return  the  coat  and 
/         you  giye  me  a  release, a  release  for  my  ooat,  and  a  release  of 


/ 


the  judgment,"  and  that  she  was  willing  to  sacrifice  the  $230 
she  had  paid  -  -  let  defendant  keep  that  and  take  back  its  coat. 
That  this  offer  was  refused. 

Witnesses  for  plaintiff  testified  admitting  that  the 
/  coat  had  been  returned  by  defendant  a  number  of  times  for 
/        repairs,  which  were  made  substantially  as  testified  by  t 
defendant, 

Wlllard  Bellinger,  called  by  plaintiff, testified  he  had 
worked  for  the  plaintiff  fur  company  for  18  years, that  he  saw 
the  coat  when  it  was  brought  to  the  stor-  in  1939.  "  I  did  the 
repair  work  and  sewing  on  it,  I  do  not  remember  whether  it  was 
torn  in  the  same  place  where  it  is  torn  now,  but  I  do  remember 
it  was  in  the  sleeve  in  the  places  where  it  gets  the  most  wear. 


ojT  ,tAoo  ©rid"  5efstii#©i  niag^  ^ft»s>a©l»fe  gi.  '.itJlp.  x^^'i^'^ 

;tXl  itofi  Mjb  il  ^tttciqJti  i>iliii  oi  Rcltlfiba  ai  ^&dt  baa  eMjariub  tti 
wr,n  s  6©MsiF»l>   td-3c.«5  S'jcivt     RT«*«i  o*  l>9T»t^o  e»ri;f   Ada  UMlt  i»Ml 

£io*££iss  ?;sw  ■Si  '^aM&^B  %ti  3 Mi  h9t&9^rtov)  iaahii9^^&  aol*«fll«JW» 

bciA  *Bo»  SiECt  «t«ii  ^jGilliv?  flits  ^i  *«11tl*a^4-  adfi   ,©*-ei 

lo  ss!ja.-  «^io$  xro  '^cl  ^sjaol®*!  js^aeaalsi  -«  sa  ©vi^  wot 

Q52?s  »rid-  ©si1:ii©®e  est  'g&llll^  ksw  sris   ;J^.Brf*  &n»  "  ^tRSK^lMil   «rf* 

•^430©  s^i  r-ioBd"  «>■  Jsdd"  qsaM  d'flfiljfisls.fe  *siX  «  -  i>jtfiq  &asf  Mfe 

,i)»QRr1:9'y.  ?»sw  *i®llo  alii*  i&Af 
-■.Kf^di^  TSittlttlmbB  k&11lt»t^  T:'iiiffll*X«[  i©!  a#e«Sfl*lW 
Id  aeislcf  lo  'lesfj;:  iijnelefc  i;«f  l)en'SifJ»i  n-^sd  bad  tBOo 

fjsfl  ari  l>ai!t2*S'?tt;^'ii*i5±BXq  ^ef  &eXXa»   ,"X©ifilXX»M  MaXXIW 
afs^   «jtf  >ta4i*,a'x«©t  81     'xo^  Y««cpao©  lal  ttXifisiBXq   daj  Tot  fiaiiow 
9ii?  J&ift  I  «    .ee  :    d-Ji^woTid  8;3w  ;ti  «®rfw  ^boo  a^^ 
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The  pelt  Isn't  torn,  it  is  in  the  seais.  ''''*   It  Ib  made  of  hundreds 

and  hundreds  of  pieces  and  that  is  how  you  get  the  effect  of  a 

drop-skin  only  21  inches  long,"  That  he  was  the  only  employe 

of  plaintiff  who  worked  on  that  kind  of  fur.  **  There  is  a  tendency 

for  the  ekine  to  become  dry  under  the  arm  pits, " 

When  the  evidence  was  all  in,  counsel  for  defendant  said: 
*•  If  the  Court  please,  we  are  willing  to  return  the  coat  now.  We  have 
no  use  of  it  from  n&yGit  of   1939,  It  is  only  a  stdJ^fep  service 
charge.  Since  that  time  she  purchased  a  new  fur  coat.  Of  course, 
now  It  is  In  storage  because  of  the  weather."  The  court  then  found 
for  defendant  and  this  appeal  followed. 

The  coat  wag  introduced  in  evidence  and  is  before  us  on 

this  appeal.  There  are  many  rips,  some  large  and  gome  small 

and  it  is  in  a  bad  state  of  repair*  Defendant  has  filed  no  brief 

in  this  court.  Counsel  for  plaintiff  In  his  brief  says  :  "The 

for 
defendant,  except  for  returning  the  coat^W  iatervals  of  a  few 

hours  for  repairing  rips  in  seams,  kept  the  coat  in  her 

possession  and  still  retains  the  coat  in  her  possession,  and  has, 

at  no  time,  attempted  to  rescind  the  sale  by  returning  the  coat 

and  demLfinding  reooveiy  of  the  money  paidp  Even  at  the  trial  of 

this  case  no  tender  of  the  coat  was  made,  nor  was  "here  any 

set-off  or  counter-claim  filed  to  recover  the  amount  paid, The 

only  attempt  made  by  the  defendant  to  return  the  coat  was  about 

two  years  after  the  sale,  after  judgment  had  been  oonfes  ed 

oh  her  note  and  when  this  case  was  about  to  be  reached  for  trial. 

She  then  offered  to  return  the  coat  for  a  release  of  the  Judgment 

and  forfeit  her  claim  to  the  S230  paid  on  account.  At  no  time  was 

there  any  attempt  to  reseiid  the  contract  of  purchase, The  only 

defense  made  is  that  the  coat  did  not  fit  properly  and  ripped  a  few 

times,  although  each  time  It  was  promptly  repaired  by  the 

plaintiff. " 
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Ae  above  stated,  defendant  testified  that  she  Offered 
to  return  the  coat  and  permit  plaintiff  to  retain  $230  upon 
release  of  the  Judgment  against  her.  ^fhere  ig  no  dispute  that  the 
ooat  was  not  dur&ble  and  alt  ough  it  wae  a  new  coat,  it  w&e  necessar; 
to  repair  it  frequently  on  account  of  ripping  &jid   it  saa  also 
torn  in  places*  In  these  circumstances  we  think,  upon  a  considera-ri 
tioa  of  the  entirf  record,  that  we  cannot  say  the  Judgiaent 
of  the  court  was  not  warranted. 

The  coat  will  he  returned  by  the  clerls:  of  this  court  to 
plaintiff  upon  calling  for  it,  and  the  Judgment  of  the  municipal 
court  of  Chicago  is  affirmed, 

JWOamT   AFFIRMED.  ■ 

Matehett,  P.J,,  and  wcSurely,  J.,  coneur. 
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APPEAL  PHOM.:  ,„. 
ayi*ei?l6R  'COURT;! 
COOK  GOyNTY^ 


.^'     MR, JUSTICE  O'CONNOR  DELIVSRED  THE  OPINION' '^i;  THE  COURT. 

Plaintiff  Ruth  Rioh  Shcnnan,  brought  an  action  to  recover 
damages  for  personal  injuries  and  plaintiff  Joseph  E.Rlch,  her 
brother,  sought  to  recover  damages  for  the  wreckage  of  his  auto- 
mobile which  resulted  from  a  collision  of  the  automobile  with  a 
tractor  owned  and  operated  by  defendant,  Ghrispens  Truck  Lines, 
There  was  a  Jury  trial,  a  verdict  and  Judgment  in  defendants* 
favor  and  plaintlffa  appeal* 

Dustin  Grannis  brought  an  action  against  Ghrispens  Truck  Lines 
to  recover  for  personal  injuries  sustained  by  him  as  a  result  of 
the  same  collision,  he  having  been  in  the  automobile  which  was 
being  driven  at  the  time  by  plaintiff,  Ruth  Shennan,  The  two  cases 
were  tried  together  and  during  the  trial  Grannis  tjL^k  a  voluntary 
nonsuit. 

The  record  discloses  that  about  7  o'clock  on  the  evening  of 
November  20,1938,  plaintiff  Ruth  Rioh  Shennan  (at  the  time  of  the 
ac' ident,  Ruth  Rioh)  was  returning  from  Wabash, Indiana,  driving 
a  Buiok  automobile  belonging  to  plaintiff,  her  brother,  Joseph  K, 
Rioh,  Gran  is  was  ith  her  in  the  carj,While  roimding  a  curve  on 
United  states  Highway  50,  there  was  a  collision  with  defendants' 
tractor  being  driven  in  the  opposite  direction.  The  tractor,  which 
was  without  a  trailer  at  the  time,  and  the  automobile,  were 
greatly  damaged,  if  not  destroyed^  U.S, Highway  30  is  a  two-lane, 
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ooncrete  high  ay  about  20  feet  wide.  As  a  result  of  the  impact, 

around 
the  automobile  was  smashed  and  turned  onOQcr  so  that  when  it  came 

t©  rest  it  was  facing  practically  east  ^n  the  north  aide  of  the 

pavement.  The  tractor  turned  over  two  or  three  times  and  stopped 

on  the  shoulder  to  the  south  of  the  pavement  about  75  feet  eaa* 

of  the  automobile. 

Plaintiffs*  theory  is  that  the  driver  of  the  tractor,  in 
rounding  the  curve,  negligently  classed  the  center  line  of  the 
pavement  into  the  lane  in  which  plaintiff  was  driving  in  the 
opposite  direction,  as  a  result  of  which  the  collision  occurred. 
On  the  other  side,  defendants*  position  is  that  the  tractor  did 
not  cross  the  center  line  of  the  pavement  but  that  as  the  tractor 
was  passing  on  the  curve,  a  number; of  automobiles  were  coming 
west)  driving  in  the  north  or  westbound  lane,  when  suddenly  the 
automobile  driven  by  Ruth  Rich,  which  was  the  third  or  fourth  in 
the  line,  sud  enly  shot  out  into  the  e&stboumd  land  and  collidea 
with  the  tractor*  Ruth  was  severely  and  pelrmanently  injured. 
Grannis  was  sligntly  injured.  The  driver  of  the  tractor  and  his 
helper  were  also  injured  and  the  four  ersons  were  taken  to  a 
hospital  in  Lal'Porte, Indiana,  which  was  about  24  miles  from  the 
gtsetd^   of  the  accident. 

Counsel  for  plaintifTs  iay  that  »  Plaintiff  Shennan  and 
Dust  in  Granriis,  both  suf  ering  from  retrograde  amnesia,  were  unable 
to  recall  anything  of  the  accident  or  the  events  that  transpi  ed 
Immediately  thereto,"  so  that  they  were  unable  to  throw  any  light 
on  how  it  happened.  Grannie,  however,  who  at  and  before  the  trial 
was  a  soldier  at  Camp  Livingston,  Louisiana,  where  hie  deposition 
was  taken  April  11,1941,  testified  that  immediately  after  the 
accident  he  saw  Ruth  ^crumpled  up"  in  an  unconscious  condition  and 
helped  carry  her  into  the  lunch  room^  called  the  Curve  Inn, 
located  on  the  north  side  of  the  curve.  The  case  went  to  trial 
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May  20,  1941«  He  testified  that  he  had  no  recollection  as  to 

how  the  accident  happened*  "The  first  thing  that  I  can  recollect 

after  the  accident  was  seeing  how  bad  the  oar  was  damaged  up  and 

seeing  Be^ty  Rich  [Ruth],  who  was  driving  it,  all  crumpled  up, 

I  was  unconscious  after  ttaas  accident*"  He  then  described  the 

condition  of  the  automobile  and  continuing  saidJ   "Immediately 

after  the  accident  I  got  Betty  Hioh  out  of  the  ear*  Somebody 

helped  me  carry  her  into  the  little  stand,  hot  dog  stand  or  some 

kind  of  a  place  that  was  next  to  the  road«  *  *  *  I  had  cuts  on 

my  face  and  then  I  was  Jittery  and  banged  up*  There  were  cute 

on  my  forehead  and  on  the  side  of  my  f ace« "  That  he  made  telephone 

calls  at  the  Curre  Inn,  calling  the  Mdingtons,  whom  they  had 

been  visiting}  that  afterward  they  were  taken  to  the  hospital 

at  La  Porte,  Indiana* 

Counsel  for  plaintiffs  contend  the  evidence  shows  part  of 

the  tractor  was  over  the  center  line  of  the  pavement,  as  a  result 

of  which  the  collision  occurred;  that  this  fact  appears  from  the 

/    /evidence  of  gouge  marks  in  the  pavement  which  were  from  1  to  4 

/   ftet  south  of  the  center  line  and  were  caused  by  the  right  front 

fender  of  the  tractor  as  it  was  knocked  over  on  the  right  side 

,  by  the  impact  between  the  two  vehicles.  That  the  width  of  the 

/  tractor  would  put  the  left  side  wheels  north  of  the  center  line, 

/  In  the  westbound  lane.  That  there  were  similar  marks  and  gouges 
/ 
'    extending  from  the  point  of  the  collision  in  a  southeasterly 

direction  to  where  the  tractor  finally  landed  on  the  shoulder 

south  of  the  pavement  about. 75  feet  east  of  the  automobile 

when  they  both  came  to  rest. 

The  driver  of  the  tractor,  Fred  Borgardt,  and  his  assistant, 

Frank  Hund,  who  '-rae  riding  with  him  at  the  time,  testified  that 

the  tractor  did  not  cross  the  center  line  at  any  time  but,  as 
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above  stated,  the  automobile  driven  by  Ruth,  suddenly  turned  out 
of  the  vreetbound  line  of  cars,  crossed  the  center  line,  and  the 
collision  occurred* 

No  witness  was  produced  who  aaw  the  collision  except  the 
four  persons,  two  in  the  tractor  and  two  in  the  automobile,  but 
almost  immediately  after  the  accident,  police  officers  and  other 
persons  gathered,  and  assisted  the  injured  persons  who  were  all 
taken  to  the  hospital*  They  gave  testimony  as  to  the  condition 
of  the  two  vehicles,  their  location,  skid  marks,  gouges,  etc* 

Plaintiffs  contend  the  court  erred  in  excluding  certain 
evidence  offered  by  them,  in  admitting,  evidence  on  behalf  of 
defendants  and  in  instructing  the  Jury, 

0.  J,  Beman,  a  salesman  who  lived  in  Wlnnetka,  Illinois, 
called  by  plaintiffs,  testified  that  he  was  coming  from  Ohio  to 
Chicago,  driving  his  automobile;  that  he  arrived  at  the  scene  of 
the  accident  within  a  few  minutes  after  it  occurred;  that  the 
night  was  dark  and  clear,  the  pavement  dry;  that  the  tractor  was 
off  the  south  side  of  the  pavement  and  the  automobile  near  the 
north  side;  that  the  passengers  were  still  in  both  vehicles  when 
he  got  there.  He  described  the  curve  in  the  roadway  and  the 
location  of  the  Curve  Inn;  identified  plaintiffs'  Exhibit  4, 
taken  November  28,  eight  days  after  the  accident,  as  a  correct 
representation  of  the  roadway  and  the  marks  or  scratches  he  saw 
in  the  pavement  at  the  place  in  question;  that  the  tractor  was 
about  75  feet  further  east  than  the  Buiek  automobile;  that  it 
was  upside  down  when  he  first  saw  it  and  a  man  was  still  in  the 
cab,  and  Ruth  Rich  still  in  the  ^hiick;  that  he  helped  carry  her 
from  the  car  to  the  Curve  Inn  and  then  went  over  to  the  tractor; 
that  "there  was  a  lot  of  spilled  gasoline  around  there»  The 
truck  was  smashed  and  the  Gasoline  tanks  had  burst»"  That  he 
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motioned  everyone  away  who  had  cigarettes;  that  In  walking  between 
the  two  wrecJced  vehiolee  he  noticed  some  scratches  that  were 
about  3  feet  south  of  the  center  of  the  pavement  and  ran  southeast 
r^'     towards  the  tractor;  that  all  the  scratches  vrere  in  the  south  or 
eastbound  lane. 

Plaintiffs  then  called  1,  G,  Hiokey,  who  testified  that  he 
went  to  the  scene  of  the  accident  with  three  other  oersons, 
November, 82,  2  days  after  it  occurred  and  that  the  photographs  shown 
correctly  represented  the  Inn,  the  poadway  and  the  place  in  question* 
That  he  did  not  see  the  wreckage  of  any  vehicle  but  saw  a  part 
of  one;  that  there  was  an  oil  spot  on  the  grass,  off  the  south 
aide  of  the  pavement.   Objection  was  then  made  by  defendants' 
counsel  and  tipon  inquiry  of  the  court,  coimsel  for  plaintiffs 
stated  he  expected  to  show  by  the  witness  the  position  of  the  marks 
in  the  pavement  and  the  oil  spot.  The  court  sustained  objection 
on  the  ground  that  "It  is  too  remote"  -  two  days  after  the  accidento 
The  witness  then  testified  that  he  examined  the  pavement  and  found 
//iiarka  to  the  right  or  south  of  the  center  of  the  roadway;  there 
-   were  scratches  8,  3  or  4  feet  long,  some  of  them  were  l/4  of  an 
inch  to  3/8  inches  in  deptb*  This  was  excluded  on  objection*  He 
then  testified  the  color  of  the  marks  was  white,  as  the  concrete 
would  be|  that  the  marks  were  pointing  southeast  from  the  center 
line.   Counsel  for  plaintiffs  then  asked,  "State  whether  or  not 
these  marks  pointed  in  a  direction  off  the  highway  or  not". 
Objection  to  this  was  sustained^  Afterward  the  witness  stated, 
"They  pointed  out  toward  the  outer  edge  of  the  highway"*  This 
was  objected  to  and  the  objection  sustained. 

Plaintiff  Josenh  Hioh,  called  in  his  own  behalf,  testified 
he  was  a  brother  of  plaintiff j  Mrs,  Shennan;  that  on  November  22, 
two  days  after  the  accident,  he  went  to  the  hospital  in  La  Porte 
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to  Bee  his  sister,  Huth;  that  he  vent  with  Elmer  %oh  and  Mr.  Hlckey 
and  his  wife.  He  then  identified  the  exhibits,  being  the  photographs 
taken  of  the  scene  of  the  accident;  that  he  examined  the  roadway 
and  surroundings  where  the  accident  occurred;  "I  sair  gouges  in 
the  pavement, "  that  they  were  at  the  curve  on  the  south  side  or 
eastbound  lane  about  2   to  2^  feet  south  of  the  dividing  line;  that 
the  marks  were  white  and  olear  and  were  from   l/4  to  3/8  of  an 
inch  deep*  fhat  "They  were  white  and  new  looking"*  This  latter 
testimony  was  objected  to,  the  objection  sustained  and  the  answer 

,,  stricken.  That  the  gouges  pointed  toward  the  southeast  in  the 
eastbound  lane,  away  from  the  center.  The  witness  was  then  asked 
if  he  sav  anything  on  the  shoulder  on  the  sogth  side  of  the 
pavement.  This  was  objected  to  because  it  was  two  days  after  the 
accident,  and  the  objection  was  sustained* 

We  think  the  iniling  of  the  court  vas  erroneous  and  the 
evidence  should  have  been  admitted.  The  witness  Beman,  who  was 
coming  from  Ohio  to  Chicago,  and  arrived  at  the  scene  of  the  accident 
immediately  after  it  occurred,  identified  the  photograph  of  the 
roadway  taken  November  28th,  by  Ralph  Poole,  This  was  the  same 
photograph  testified  to  by  Hicjtey  and  Hioh,  and  ^^eman  testified 
that  it  represented  the  situation  as  he  saw  it  at  the  time  of  the 
accident.  His  testimony  and  the  testimony  of  Poole  (who  took 
Exhibit  4,  on  November  28,  and  who  testified  that  the  exhibit 
correctly  represented  the  situation)  together  with  that  of  Hlckey 
and  Rich,  was  sufficient  to  have  the  jury  pass  on  the  question, 

1  The  evidence  that  the  gouges  were  from  1  to  4  feet  south  of  the 
center  line  running  somewhat  in  a  southeasterly  direction,  was 

\  some  evidence  tending  to.  show  that  the  north  side  of  the  tractor 
was  over  the  center  line* 
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Beekley  and  Corboy,  called  by  plaintiffs,  testified  they 
made  an  exaoainatlon  of  the  tractor  which  ^ras  in  e  garage  at 
Hanna,  Indiana,  November  28,  8  days  after  the  accident,  but  upon 
objection,  the  court  refused  to  permit  them  to  testify  that  they 
found  a  pocket  of  powdered,  white-colored  cement  at  the  juncture 
of  the  right  fender  and  right  running  board  of  the  tractor,  on 
the  ground  there  was  not  sufficient  preliminary  proof  that  the 
condition  of  the  tractor,  at  that  time,  was  the  same  as  immediately 
after  the  accident*  We  think  this  evidence  should  have  been 
admitted.  The  tractor  was  not  in  the  possession  of  plaintiffs  or 
any  one  connected  with  them.  There  is  other  evidence  touching 
this  question  but  since  we  have  reached  the  conclusion  that  there 
must  be  a  new  trial,  we  do  not  discuss  it  further* 

Complaint  is  also  made  that  the  court  permitted  Alice  Shoemake, 
lidio  conducted  the  lunch  room  called  the  Curve  Inn,  at  the  place 
of  the  accident,  to  testify  over  olBjection  that  just  before  the 
accident  she  saw  an  automobile  coming  very  fast  westward  in  the 
north  lane,  east  of  the  Inn;  that  just  before  it  reached  the  curve 
and  she  "heard  the  sound  of  the  oar",  she  knew  that  that  automobile 
was  the  one  involved  in  the  accident*.  And  further,  that  after  the 
accident  Dustin  Grannis,  ^o  was  with  Huth  in  the  car,  told  the 
witness  that  "down  the  highway  *  *  ^  I  looked  and  we  were  going 
85  miles  an  hour"«  This  last  statement  as  to  what  Grannis  told 
the  witness  was  ruled  put  except  as  to  Qrannis  whose  case  was  being 
tried  at  the  same  time.  We  think  there  was  no  error  in. the  ruling. 
The  weight  to  be  given  to  the  evidence  was  for  the  Jury* 

A  further  point  is  made  by  counsel  for  plaintiffs  that  the 
court  erroneously  refused  to  permit  the  witness,  McPharon,  called 
in  rebuttal  to  testify  as  an  expert  on  the  question  of  driving 
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tract ore  with  and  without  trailers  attached.  On  this  question 

plaintiffs  sought  to  show  by  the  witness  that  a  tractor  without 

a  trailer  would  have  a  tendency  to  "wander",  resulting  in  a  harder 

pull  upon  the  operation  of  the  front  wheels  and  consequently  greater 

difficulty  in  steering.  We  think  the  ruling  was  proper.  It  was 

too  speculative  and  there  was  no  evidence  that  the  tractor  "wandered", 

Plaintiffs  also  sought  to  show  by  this  witness  that  skid 
marks,  which  it  was  contended  were  made  by  the  tractor  at  the  time 

,  of  the  collision,  would  tend  to  indicate  that  the  tractor  was 

/ 

f  being  driven  at  60  miles  per  hour  but  on  objection  this  was  excluded, 

\  We  think  the  ruling  was  erroneous  and  this,  too,  although  the 
allegation  of  the  complaint  as  to  speed  had  been  stricken  at  the 
close  of  [plaintiffs'  case  on  defendants'  motion,  for  the  reason 
that  afterward  defendants  called  Fred  Borgardt,  the  driver  of  the 
tractor,  who  testified  there  was  a  governor  on  the  tractor  set  at 
38  miles  an  hour.  He  gave  further  testimony  to  the  effect  that  just 
before  the  accident  he  was  driving  from  25  to  35  miles  an  hour. 
Defendants  having  Intiroduced  evidence  as  to  the  speed  at  which 
the  tractor  was  traveling  Just  before  the  accident,  plaintiffs  had 
the  right  In  rebuttal  to  Introduce  evidence  that  tended  to  show 
that  the  tractor  was  going  at  a  greater  rate  of  speed* 

Plaintiffs  contend  that  the  trial  court  gave  too  many  in- 
structions tendered  by  defendants  concluding  with  the  words,  "Then 
you  must  find  the  defendants  not  guilty",  Beven  of  such  instructions 
were  given.  The  court  gave  32  instructions,  17  requested  by 
plaintiffs  and  15  tendered  by  defendants.  The  controlling  issue 
was  simple  and  we  think  the  Jury  was  not  misled* 
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A  further  complaint  is  mad©  to  Instruction  No^  4,  given 
at  defendants*  request.  By  it  the  Jury  were  told  that  before 
Mrs*  Shennaoi  could  recover  she  must  prove  by  a  preponderance 
of  the  evidence  (1)  tha.t  she  was  in  the  exercise  of  due  care,  (2) 
that  defendants  were  guilty  of  negligence  in  operating  the  tractor; 
and  (3)  that  such  negligence  of  the  defendants,  if  any,  was  the 
proximate  cause  of  the  damages  complained  of  by  Mrs,  3hennan« 
The  objection  to  this  instruction  as  stated  by  counsel  is  that, 
"As  a  matter  of  law,  contributory  negligence  sufficient  to  bar 
a  recovery  is  that  negligence  of  plaintiff  which  contributes 
proximately  to  the  injury".  We  think  the  objection  is  hypercritical. 
The  instruction  is  a  stock  instruction  given  in  many  cases  of 
a  character  similar  to  the  case  at  baTf  We  think  the  instruction 
was  proper* 

For  the  ruling  on  the  admission  and  exclusion  of  evidence, 
as  above  mentioned,  the  judgment  of  the  Superior  court  of 
Cook  county  is  reversed  and  the  cause  remanded^^ 

REVERSED  AND  REMAMDED* 
Matohett,  P,J»,  and  McSurely,  J»,  concur* 
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Appellant, 


316I,A.  160' 


JAMES  P.  HARDING 3  ItSffiH- 
P,  HARDIKGj   HARDING  gOfSLf^T**^^.*,^ 
IKC,  a  corporatiOHj  247  E, 
OETARIO  CQRPCEAflGK,  a  cor- 
poration?  JCS0'  P,  HOOKER  and 
FRANK  S.  SLOSSOM,  doing  business 
as  HQpESR  &  SLOSSON, 
Appellees* 


) 

)     APPEAL  FROM\CIRCplT  ^ 
4  COURT,  COOK 

r- 

) 

) 

) 

) 

1R«  PRESIDING  JUSTICE  SULLIVAI  DELIVERED  THE  OPINION  6?^ THE  COURT, 

This  appeal  seeks  to  reverse  an  order  of  the  trial  court 
sustaining  defendants »  motion  to  strike  plaintiff  *s  amended  coi&- 
plaint  and  its  decree  dismissing  same  for  want  of  equity. 

This  proceeding  was  instituted  February  1,  1939  by  plains- 
tiff.  Wo  W,  Daviess,  against  James  P.  Harding,  John  P»  Harding 
and  Harding  Hotels,  Inc,  (hereinafter  for  convenience  referred 
to  collectively  as  the  Hardings),  247  S»  Ontario  Corporation, 
John  P.  Hooker  and  Frank  S,  Slosson,  doing  business  as  Hooker  & 
Slosson.  Plaintiff's  original  complaint  having  been  stricken 
on  defendants*  motion^  he  filed  an  amended  complaint  June  20, 

1939. 

The  amended  complaint  alleged  substantially  that  the 
Hardings  were  desirous  of  purchasing  the  equity  in  the  property 
at  247  East  Ontario  street^  Chicago,  as  well  as  the  second 
mortgage  outstanding  against  said  property;  that  on  August  1, 
1937,  they  entered  into  a  contract  with  Hooker  &  Slosson,  real 
estate  brokers,  whereby  the  Hardii^s  undertook  to  pay  said 
brokers  a  fee  of  $5,000  if  the  latter  consummated  the  purchase 
of  said  second  mortgage  and  equity  upon  terms  specified  by  the 
Hardings?  that  the  second  mortgage  and  equity  were  to  be  pur«- 
chased  in  the  name  of  247  East  Ontario  Corporation  which  the 
Hardings  proposed  to  organize j  that  Hooker  &  Slosson  in  turn 
entered  into  a  contract  v;ith  plaintiff,  a  real  estate  salesman. 
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whereby  they  agreed  to  pay  him  one-half  of  the  $5,000  commi&sion 
after  they  had  received  same,  if  Daviess  performed  all  the  ser- 
vices necessary  to  consuniLiate  the  purchase  for  the  Hardings  of 
the  second  mortgage  and  equity  on  the  terms  specified)  that  plain- 
tiff did  perform  such  services,  purchased  the  second  mortgage  and 
equity  in  behalf  of  the  Hardings  who  advanced  the  purchase  price 
for  same  and  that  plaintiff  caused  the  second  mortgage  to  fee 
assigned  and  the  equity  transferred  and  conveyed  to  the  247  East 
Ontario  Corporationj  that  the  contracts  between  plaintiff  and 
Hookar  &  Slosson  and  between  the  latter  and  the  Hardings  were 
fully  performed  on  the  part  of  both  plaintiff  and  Hooker  iz   Slosson. 
prior  to  November  1,  1937  at  which  time  Hooker  &   Slosson  rendered 
a  statement  for  their  $5,000  brokerage  fee  to  the  Hardings,  which 
the  latter  have  failed  and  refused  to  payj  that  although  plaintiff 
has  made  repeated  demands  upon  Hooker  &  Slosson  to  institute  suit 
against  the  Hardings  to  recover  the  $5,000  commission  due  them. 
Hooker  &  Slosson  have  failed  and  refused  to  do  soj  that  one-half 
of  said  $5,000  conEEission  due  and  owing  to  Hooker  &   Slosson  is  in 
equity  due  and  owing  to  plaintiff.  The  complaint  concluded  with 
the  specific  prayer  that  the  Hardings  "shall  be  decreed  to  pay 
the  said  sum  of  $5,000,  together  with  interest  thereon  from 
November  1,  1937  and  tim.t   one -half  of  said  sum  shall  be  paid 
directly  to  John  P,  Hooker  and  Frank  S,   Slosson,  doing  business 
as  Hooker  &   Slosson,  and  one-half  of  said  sum  shall  be  paid 
directly  to  plaintiff."  The  amended  complaint  also  prayed  for 
general  equitable  relief.  As  heretofore  stated  defendants* 
motion  to  strike  che  amended  complaint  was  allowed. 

Plaintiff's  theory^  as  stated  in  his  brief,  is  that  "the 
promise  of  Hooker  &  Slosson,  real  estate  brokers,  to  pay  to  the 
plaintiff  one-half  of  the  commission  Hooker  &  Slosson  were  to 
receive  from  James  P.  Harding,  John  P.  Harding,  Harding  Hotels, 
Inc.,  and  247  East  Ontario  Corporation,  is  an  enforceable  agree- 
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mentj"  that  "since  Hooker  &  Slosson  have  neglected  to  Institute 
suit  upon  the  claim,  plaintiff  is  entitled  to  relief  in  equity 
as  a  partial  assignee;"  and  that  "the  court  erred  in  dismissing 
plaintiff's  complaint  foi-  want  of  equity," 

The  position  of  the  Hardings  is  that  "the  amended  complaint 
of  the  plaintiff  stated  no  cause  of  action  against  the  deffsnd- 
anta;"  and  that  "the  alleged  promise  of  Hooker  &   Slosson  to  pay 
t©  the  plaintiff  one-half  of  the  commissions  they  might  receive 
from  the  defendants  was  but  a  mere  personal  agreement,  and  did 
not  constitute  an  equitable  assignment  ©f  any  claim  of  Hooker  & 
Slosson  against  the  defendants," 

Plaintiff  asserts:   "Defendants,  Hardings,  contracted  with 
Hooker  &  Slosson,  brokers,  to  pay  them  $5*000  coBmiissioa  for  cer- 
tain services  as  brokers.  Plaintiff,  a  licensed  real  estate  sales- 
man, performed  all  of  the  said  services  under  an  agreement  with 
Hooker  &  Slosson,  whereby  the  latter  undertook  to  pay  plaintiff 
one-half  of  the  $5*000  when  received,  '  Plaintiff  has  performed 
all  of  said  services  and  his  right  cannot  be  defeated  because 
Hooker  &  Slosson  have  declined  to  sue  the  other  defendants," 

The  defendants,  Hardings,  urge  that  "the  alleged  promise 
of  Hooker  &   Slosson  to  pay  the  plaintiff  one-half  of  the  commis- 
sion, to  be  paid  by  the  defendant  when  earned,  did  not  constitute 
an  equitable  assignment  of  any  portion  of  the  claim  of  Hooker  & 
Slosson  for  such  commission,  but  was  laerely  a  personal  agree- 
ment between  the  plaintiff  and  Hooker  &   Slosson," 

The  only  question  presented  for  determination  is  whether 
the  agreement  between  olaintlff  and  Hooker  &  Slosson  amounted  to 
an  equitable  assignment  of  one-half  of  Hooker  &   Slosson* s  claim 
against  the  Hardings  or  whether  it  merely  created  the  relationship 
of  creditor  and  debtor  between  plaintiff  and  Hooker  &   Slosson 
when  the  latter  collects  the  $5,000  comiiiission  from  the  Hardings, 

111  Wyman  v>  Snvder,  112  Ill»  99,  where  the  facts  were 
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practically  identical  with  the  facts  here,  it  was  held  that  if 
there  was  simply  a  personal  undertaking  on  the  part  of  the  original 
broker  to  pay  the  sub-broker  or  salesman  ©ne-half  of  the  commission 
said  original  broker  collected  on  the  transaction  such  an  agreement 
was  insufficient  to  constitute  an  equitable  assignment  of  one-half 
of  such  eomcdssion.  The  Wyman  case  holds  squarely  tliat  such  an 
agreement  as  the  plaintiff  herein  made  with  Hooker  &  Slosson  that 
they  would  pay  him  ©ne-half  of  the  $5^,000  commission  when  they  re- 
ceived or  collected  same  does  not  operate  as  an  equitable  assign- 
ment of  that  portion  of  the  commission  which  they  merely  personally 
agreed  to  pay  hia« 

An  equitable  aKsignment  is  such  an  assignment  as  gives  the 
assignee  a  title  which,  though  not  cognizable  at  law,  equity  will 
recognize  and  protect.  To  constitute  an  equitable  assignment  there 
must  be  an  actual  appropriation  of  the  fund,  or  of  some  designated 
part,  portion  or  pep  cent  of  it. (Story  v.  Hull«  143  111*  506.)  In 
the  Story  case  the  coia-t  said  at  p*  512. • 

"Appellant  wholly  ignores  the  distinction,  which  is  clearly 
pointed  out  in  Wyman  Vt  Snyder ^  112  111,  99,  and  also  in  Trist  v« 
Child f  21  Wall,  4-41,  between  an  actual  assignment  cf  a  part  of  a 
debt  or  claim  or  fund,  and  a  mere  promise  or  agreement  to  pay  a 
part  of  such  debt  or  claim  when  collected  or  recovered,  or  pay 
out  of  such  fund«" 

iJi  Hibernian  Banking  Ass'n  v.  Davis,  295  111*  537,  where 

the  question  of  what  constituted  an  equitable  assignment  was  pre-* 

sented,  the  court  said  at  p*  54-5 « 

"Counsel,  however,  lose  sight  of  the  difference  between  an 
actual  assignment  or  appropriation  of  the  fund  and  a  mere  promise 
or  agreement  to  pay  out  of  a  certain  fund  when  it  shall  be 
collected  or  recovered.  It  is  only  where  there  is  an  actual 
appPopriatioa  of  the  fund  that  an  equitable  assignment  arises* 
It  does  not  arise  from  a  promise  to  pay  out  of  a  certain  fund 
when  such  shall  be  created,  S^orv  v.  Hull.  143  111*  506;  Qm^VQTi . 
v.  Boeger.  200  111*  84, « 

(To  the  same  effect  are  Farmers  State  Bank  v-  Kidd^  313  111,  App, 

132j  Bell  &  Howell  Co«  v.  Spoor.  22?  Ill,  App,  2^6',_Fjie^m^  v, — 

Equitable  Life  Assurance  Society,  304  111*  App.  5^7i     Armstrong 
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y.  Zoonis.  304   111,  App.  537J 

In  support  of  his  position  that  his  agreement  with  Hooker 
&  Slosson  did  constitute  an  equitable  assignment  of  one-half  of 
the  $5,000  comifdssion  plaintiff  relies  principally  upon  Lawis  r^ 
Braunp  356  111*  A4>7t     The  facts  in  tlmt  case  are  not  comrjara'dle 
to  the  facts  here.  Thep©  the  court  held  that  the  facts  were 
such  as  to  establish  an  equitable  assignment.  Here  no  facts 
ape  alleged  other  than  the  mere  personal  promise  of  Hooker  & 
Slosson  to  pay  plaintiff  $2,^00  out  of  their  $5,000  commission 
when  they  collected  same  from  the  Hardings, 

Plaintiff  also  cites  Schwartz  v>  Tudrman,.  232  Fich.  345, 
That  case  is  not  in  point.  There  a  partial  assignment  ^-^as 
admittedly  made  and  the  only  question  was  whether  it  ?/as  enforce- 
able without  the  debtor's  assent. 

Under  the  established  law  of  this  state  plaintiff's  agree- 
ment with  Hooker  &  Slosson  did  not  operate  as  an  equitable  assign- 
ment of  a  portion  of  the  debt  due  from  the  hardings  to  Hooker  & 
Slosson  but  merely  obligated  Hooker  &  Slosson  to  pay  plaintiff 
one-half  of  the  $5,000  coicsaission  when  they  collected  it,  / 

Under  the  facts  alleged  in  plaintiff's  amended  complaint 
the  Hardings  are  clearly  obligated  to  pay  Hooker  &  Slosson  a 
eoionission  of  $5,000  and  have  been  since  Novamber  1,  1937« 
Hooker  &  Slosson  are  obligated  to  pay  plaintiff  one-half  of  said 
$5,000  when  they  receive  same.  The  Hardings  have  persisted  in 
th^ir  refusal  to  pay  the  $5,000  comioission  to  Hooker  &   Slosson, 
and  Hooker  &  Slosson  have  just  as  persistently  rsfusec?  to  compel 
the  payment  of  same  through  appropriate  legal  procGedings.  It 
does  not  appear  why  Hooker  &  Slosson  have  not  instituted  legal 
proceedings  to  collect  the  $5,000  commission  from  the  Hardings 

who  are  unquestionably  solvent.  If  plaintiff  had  alleged  in  his 
complaint  facts  which  showed  op  tended  to  show  that  Hooker  &  Slosson 
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li&(2  failed  and  refused  to  sue  the  Hardings  because  of  connivance 
or  collusion  between  the  former  and  the  latter,  an  entirely  dif- 
ferent question  would  have  been  presented. 

We  are  forced  to  hold  that  since  the  agreement  betwes2i 
plaintiff  and  Hooker  &:   Slosson  did  not  operate  as  an  equitable 
assignment  of  one-half  of  the  coias-dssion  due  Hooker  &  Slosson 
from  the  Hardings,  no  liability  can  be  imposed  upon  the  latter 
under  the  complaint  filed  in  this  proceeding*. 

Ho  question  was  raised  in  this  case  as  to  whether  or  n©t 
and 
Hooker^/  Slosson  are  directly  liable  to  plaintiff* 

For  the  reasons  stated  herein  the  order  and  decree  of 

the  Circuit  court  of  Cook  county  are  affirmed, 

ORDER  MD  DFCRES  AFFIRMED, 

I^^iend  and  Scanlan,  JJ»,  concur* 


'J  J.-.     -.,  r.,  -. 
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AT  A  TEHI   OF  THE  APPELLATE  COURT, 

Begun  and  hold  at  Ottawa,    on  Tuesday,    the  5th  day  ox""  Hay,    In 
the  year  of  our  Lord  ono  thousand  nine  hurtlred  and  forty- txvo 
within  and  for  the   Second  District  or  the   State  of  Illinois: 

Present  —  The  Hon.    BLAINE  HUFPMAI^,    Presiding  Justice 
Hon.    PRAM  11.1  NR.    DOVE,    Justice 
Hon.    FRED  G.    V/OLPS     Justice 
E.    J.    WELTSR,    Sheriff 
JUSTUS  L.    JOHNSON,    Olerlc  3  1  6  I.Aa    306 


BE  IT  KEJlSMBSilSD-,    that  aftei-^arde,    to-^lt:    On   Septe^iber  17, 
19^2,   the   Opinion  of  the   Govrt  v:&s   filf:;d  in  the  Clerk's  Office 
Of  said  Court     in  the  v/ord.s  and  fi2:ui:*es   following:,   vizi 
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A&ENDA  NO.  20 
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APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


May  Term,   1942 


316I.A.  3  06 


WESTMORE  SUPPLY  COMPANY, 
a  corporation, 


V. 


EUGENE  L.  FRUM,  et  al 


CHICAGO  TITLE  AND  TRUST 
COMPANY,  a  corporation, 


WESTMORE  SUPPLY  COMPANY, 
a  corporation,  et  al. 


WALTER  R.  YOUNGBEPvG,  County 
Treasurer,  etc.,  et  al., 

Appellees, 


APPEAL  FROM 
CIRCUIT  COURT  OF 
DU  PAGE  COUNTY. 


KUENZEL  &   FRYE,  a  corDoratlon, 
Appellant . 
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This  case  Involves  the  question  of  the  right  of  aprellant, 
assignee  of  a  lease,  to  remove  certain  equipment  placed  In  the 
leased  premises  by  It  and  the  lessees,  under  the  terms  of  a 
lease  executed  by  receivers  aopointed  by  the  court  In  a  pending 
cause. 

The  question  arose  in  a  suit  instituted  by  Westmore  Buoply 
Company  In  the  circuit  court  of  Du  Page  County  to  foreclose  a 
mechanics'  lien  on  certain  premises  in  the  Village  of  Villa  Park, 
improved  with  a  building  constructed  for  use  as  a  theatre,  garage 
and  other  business  ourooses.   In  that  suit  the  Chicago  Title  and 
Trust  Company  filed  a  cross-bill  to  foreclose  a  trust  deed.   In 
January,  1928,  the  court  appointed  the  Chicago  Title  and  Trust 
Company  and  Chester  R.  Davis  receivers  of  the  premises  and  author- 
ized them  to  rent  or  lease  the  r^remlses. 

The  receivers,  on  Sentember  1,  193-5,  and  annually  thereafter 
until  August  ?1,  1938,  leased  the  ^remises  to  E.  W.  Kuenzel  and 
W.  F.  Frye,  oartners  doing  business  as  Kuenzel  &  Frye .   On  July 
28,  1938,  a  three  year  lease  beginning  August  31,  1938  and  expir- 
ing August  31,  1941  •w?.s  entered  into  with  the  approval  of  the  court. 
On  June  23,  1939,  with  the  lessor's  assent,  the  lease  was  assigned 
to  Kuenzel  &  Frye,  the  appellant  corTDcrstion.   The  lease  i-rovides 
that  the  covenants  and  agreements  therein  shall  be  binding  unon, 
apply  and  inure  to  the  benefit  of  the  successors  and  assigns  of  the 
parties  thereto,  and  that  the  lessor  shall  have  the  privilege  of 
oanoellation  at  any  time  by  giving  sixty  days'  notice  to  quit.   The 
sixth  clause  thereof  provides:   "Thct  lessee  shall  not  attach,  affix 
or  exhibit  ♦»  «  *  any  articles  of  permanent  char'^icter  to  any  window, 
floor,  ceiling,  door  or  wall  in  any  place  in  or  about  said  premises, 
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or  upon  any  of  the  appurtenances  thereof;  *  ■«•  *  and  shall  mske  no 
changes  or  alterations  In  the  premises  by  the  erection  of  partitions 
or  the  papering  of  wells,  or  otherwise,  without  in  each  case,  the 
consent  in  writing  of  lessor  fi^st  had  thereto;  that  all  the  erec- 
tions, additions,  fixtures  and  imnroverrents ,  whether  temporary  or 
permanent  In  character  (except  only  the  Tiovable  trade  and/or  office 
furniture  of  lessee),  made  in  or  uioon  said  premises,  either  by  the 
lessee  or  the  lessor,  shall  be  the  lessor's  property,  end  shall 
remain  upon  said  premises  at  the  terndlnation  cf  the  term  hereof  by 
lapse  of  time  or  otherwise,  without  compensation  therefor  to  the 
lessee."  Pider  "A"  attached  to  the  lease  provides:   "That  the  lessee 
shall  entirely  et  '^ds  own  cost  and  expense  during  the  term  hereof,  do 
all  decorating.  Installing,  repairing,  replacing  and  adjusting  on  the 
interior  and  exterior  of  the  demised  premises,  including  boiler  and 
roof,  necesBRry  for  p,ny   reason  whatsoever.   That  any  and  all  installa- 
tions made  in  the  demised  premises,  as  a  result  of  the  work  to  be  done 
by  the  Lessee  as  hereinbefore  specified,  shall,  as  of  the  elate  of  such 
installation,  become  a  part  of  the  real  estate  and  the  procerty  of  the 
Lessors,  and  shall  remain  in  the  demised  premises  at  the  expiration  of 
this  lease  by  laose  of  time  or  otherwise."   The  lease  also  contained 
the  following  provision:   "In  addition  to  the  Lessee's  obligations  under 
this  lease  and  Rider  "A"  hereto  attached,  Lessee  shall,  to  the  reason- 
able satlsfsction  of  Lessor,  ccmclete  the  following  work  on  or  before 
October  31,  1953:  -  1  -  Make  the  necessary  reoairs  to  roof.   2-  install 
a  new  hot  water  storage  tank.   In  the  event  Lessee  fails  to  comely 
with  the  previsions  of  this  paragraph,  the  Lessor  shall  have  the  right 
to  complete  this  work  and  charge  the  cost  thereof  to  the  Lessee.   The 
eaid  cost  shall  become  as  additional  rent  for  the  month  following  the 
completion  of  the  said  work  by  the  Lessor  and  shall  be  payable  to  the 
Lessor  uoon  demand." 
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There  \ieve   no  seats  In  the  theatre  portion  of  the  building. 
Some  time  after  the  lease  was  made,  Mr.  Kuenzel,  one  of  the  lessees, 
went  to  the  Chicago  Title  and  Trust  Company  and  asked  permisBion  to 
put  a  roller  skating  floor  in  that  part  of  the  building.   Mr.  Bell, 
of  that  Company,  told  him  to  come  back  later  and  they  would  let  him 
know.  Upon  his  return  Mr.  Bell  told  him:   "You  go  in  and  put  in  that 
floor  and  take  it  out  any  time."   Construction  of  the  floor  was  begun 
In  the  latter  nort  of  May,  1939,  and  finished  a  month  later.   This 
floor  is  about  60  x  90  feet,  a  small  soace  being  left  on  each  side  to 
allow  for  exoansion.   The  skating  surface  is  nailed  to  ahiplap  laid 
on  2"xl0"  floor  joists  resting  on  8''x8"  stringers  suooorted  on  6"x6" 
poets  resting  on  the  concrete  floor  and  cut  in  various  lengths  to  ac- 
oomraodiate  the  slant  in  the  concrete  floor.   The  shiplar)  was  brought 
to  the  level  of  the  stage,  the  finished  floor  was  carried  over  the 
rough  stage  boards,  and  the  skating  area  includes  the  stage.   Other 
than  where  the  finished  flooring  is  nailed  to  the  stage  floor,  no  part 
of  the  roller  skating  floor  or  the  structure  suonortlng  it  is  nailed 
[or  attached  to  the  building  in  any  way. 

Appellant  also  Installed  a  Hercules  hot  vjater  boiler  to  heat  the 

garage.   It  was  used  about  three  months  in  1939.   At  the  time  of  the 

■hearing  it  was  not  in  use  or  connected  in  any  way,  but  sat  uoon  the 

basement  floor.   A  V/hiting  stoker,  not  attached  to  the  building,  but  set 

Into  the  boiler  was  used  for  heating  the  main  oart  of  the  building  and 

a  coal  fired  hot  water  heater  was  used  for  the  acartments  upstairs  and 

the  beauty  parlor  on  the  first  floor.   A  Modine  blower  unit  toheat  the 

jskatlng  rink,  and  toilets  in  the  ladies'  and  the  mens'  rest  room  were 

I 

[also  put  in  by  the  lessees  or  by  appellant. 
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On  June  13,  1941,  Walter  R.  Youngberg,  County  Treasurer  and 
Ex-officio  Collector,  was  apiDolnted  receivea:'  of  the  oreraises  for 
the  purpoee  of  collecting  over  112,000.00  delinquent  taxes,  and 
the  former  receivers  were  discharged.   On  August  18th  of  that 
year,  on  motion  of  the  successor  receiver,  he  was  authorized  to 
enter  into  a  lease  with  ap-oellant,  expiring  June  30,  1944,  and 
to  insert  therein  such  provisions,  covering,  among  other  things, 
removal  of  articles  installed  by  the  tenant,  as  the  receiver 
might  deem  necessary  or  exoedient  for  the  proper  protection  of 
the  property.  Pursuant  to  the  order,  a  lease  was  executed,  provid- 
ing that  the  skating  rink  floor  and  the  other  equipment  mentioned 
might  be  rcT.oved  by  the  lessee  at  any  time  during  the  term  of  the 
lease,  provided,  the  oremifiss  were  returned  to  the  condition  which 
obtained  before  the  equipment  was  installed.   On  September  19,  1941, 
the  court  entered  an  order  vacating  the  order  of  August  18th. 

On  October  3,  1941,  the  receiver  filed  a  petition,  reciting 
that  the  equipment  was  claimed  by  arcellant,  that  other  parties 
claimed  such  equipment  is  part  of  the  reel  estate  ??nd  that  spr^ellqnt 
was  willing  to  enter  into  a  lease  with  the  right  to  remove  the  equip- 
ment at  its  termination.   The  petition  orayed  that  the  court  determine 
the  ownership  and  character  of  the  e:.:uiT:raent,  and  authorize  the  pro- 
posed lease  to  apoellant,  or  a  lease  to  ^ome  other  tenant.   Appellant 
filed  a  crosR-cetition  alleging  it  notifie'i  the  former  receiverp  that 
they,  contemplated  installing  puch  equipment  as  would  m.ske  the  theatre 
portion  of  the  building  usable  as  a  skating  rink  snci    that  they  consider- 
ed such  equipment  would  be  trade  fixturP!-:!  removable  at  the  end  of  the 
term  and  that  the  receivers  ag-^eed  thereto.   The  cross-r)'-~)titlon  alleged 
that  the  equipment  can  be  removed  without  ihjury  to  the  premises  and 
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prayed  the  proposed  lease  be  approved,  or  that  appellant  be 
allowed  to  remove  the  equipnsent.   On  the  hesrlng  the  court  found 
that  the  equipment  belongp  to  the  owners  of  the 'premises  and  dis- 
missed the  cross-petition  for  want  of  equity.   To  reverse  the 
decree  this  aopeal  is  prosecuted. 

No  complaint  Is  made  of  the  order  of  September  19,  1941, 
which  vacated  the  order  of  August  18,  1941.   This  leaves  the 
question  of  the  ownership  and  the  character  of  the  equipment 
and  the  right  of  removal,  to  be  determined  tvoro   the  lease  of 
July  28,  1938,  with  the  former  receivers,  which  the  parties 
hereto  agree  was  entered  into  >?lth  the  gpnroval  of  the  court. 

Appellees  rely  uoon  Rider  "A",  leaving  out  of  consideration 
the  provision  In  the  sixth  clause  of  the  lease:  "(except  only 
the  movable  trade  and/or  office  furniture  of  lessee.)"-   There 
can  be  no  doubt  that  the  sixth  clause  thereby  excludes 
from  Its  terras  all  trade  fixtures  installed  by  the  lessees.   It 
is  noticeable  that  Rider  "A"  provides  that  the  lessee  shall  ''do 
all  decorating,  installing,  reoalring,  re-placing  and  ?.dju?ttng 
on  the  Interior  and  exterior  of  the  demised  premises,  including 
boiler  and  roof,  necessary  for  any  reason  whatsoever.''  Another 
provision  of  the  lease  is  that  on  or  before  October  31,  1938, 
the  lessee  shall:   1st,  make  the  necesss.ry  reoalrs  to  the  roof; 
2nd,  install  a  new  hot  water  storage  tank.   This  hot  water 
storage  tank  is  the  only  hew  equipment  called  for  by  the  lease. 
It  is  not  claimed  that  it  vjas  Intended  that  a  new  roof  should 
b4  installed  and  the  clause  mentioned  expressly  refers  only  to 
its  repair.   The  roof  and  the  boiler  are  mentioned  together  in 
Rider  "A".  We  think  a  fair  interpretation  of  its  terms  is 
that  it  refers  to  the  installation  of  repairs,  replacements  and 
adjustments  on  the  boiler  then  in  use,  as  well  as  to  the  roof, 
and  not  to  the  installation  of  a  new  boiler.   When  Rider  "A"  is 
jonsidered  with  the  exception  in  clause  Sixth,  it  is  obvious  that 
the  word  "installations"  in  Rider  "A"  has  no  reference  to  trade 
fixtures. 

The  testimony  and  the  manner  in  which  the  sk?.ting  rink  floor 
iLs  constructed  show  it  can  be  removed  without  any  damage  to  the 
building,  excect  inconsequential  nail  holes  in  the  rough  floor 
of  the  stage.   The  testimony  also  shows  that  the  stoker  was  In- 
ptalled  by  removing  the  grates  and  front  door  of  the  boiler, 
putting  the  burner  and  conduits  therein  and  Placing  fire  brick  ■ 
pound  it  and  soft  cement  putty  around  tne  front;  that  these 
md  the  hopper  can  readily  be 
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removed  and  the  boiler  put  Into  its  original  condition;  that  the 
<odine  blower  until  in  the  skating  rink  ip  hung  by  rods  from  the 
roof  trusees  and  attached  to  a  steam  pipe  from  the  boiler.   Ap- 
pellant conoedeB  it  is  not  entitled  to  remove  the  toilets. 
k   coal  fired  hot  water  heater  \me   inp tailed  by  the  lessees  when 
they  first  moved  into  the  prencipee.   Mr.  Kuenzel  testified  it  had 
seen  replaced  on  an  average  of  once  a  year,  due  to  corrosion  by  the 
lard  water  of  the  Village.   A-poellant'p  v-rlfied  crosp-oetitlon  in- 
3lude8  in  the  list  of  equipment  installed  by  it,  advertising-  signs 
for  the  rink.   There  is  no  testimony  concerning'  them.   There  is  no 
iispute  as  to  f u-^nlshings  in  apartment'^,  not  owned  by  the  tenants. 

It  is  apparent  that  all  the  equipment  in  controversy,  including 
the  advertisinp-  signs,  was  installed  by  Ar^ell??.nt  (or  its  predecess- 
ors) in  and  as  accessories  to  the  business  in  which  they  v^ere  engaged. 
\b   between  landlord  and  tenant,  removable  trade  fixtures  mjay  include 
all  erections  made  for  the  purpose  of  trsde  during  tenancy  which  he  may 
lave  attached  to  the  freehold  while  in  possession.   The  rule  is  liberal 
in  favor  of  the  tenant.   (Eaker  v.  McClurg,  198  111.  28.)   The  early 
iecisidns  in  England,  as  well  as  in  this  country,  were  very  firm  in 
holding  that  when  personal  property  became  a  fixture  by  annexation  to 
the  real  estate  by  some  permanent  method  the  rsersonal  r^roperty  lost  its 
Identity  as  such  and  became  real  estate.   The  more  modern  decisions  have 
broken  away  from  this  rule  and  &  more  liberal  construction  is  now  given 
in  favor  of  holding  fixtures  personal  property  where  that  intent  can 
be  gathered  from  the  conduct  or  actions  of  the  r)3rties.   (National  Bank 
of  the  Republic  v.  vvells-Jsckson  GorpoT'ation,  358  111.  356;   Thuma  v. 
Granada  Hotel  Corporation,  269  111.  Ave.   484.) 
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Appellees'  claim  that  the  testimony  in  this  respect  was  improper  as 

a  paro]e  attempt  to  vary  the  terras  of  the  lease  is  vjlthout  foundstion. 

It  did  not  tend  to  vary  the  terms  but  was  in  line  with  clauE^e  sixth. 

Moreover,  the  abstract  does  not  show  that  ,any  objection  to  it  was  made. 

Section  54  of  the  L,^ndlord  end  Tenent  act  (111.  Rev.  Btat.  1941, 

chap.  80,  par.  24,)  provides; 

"Subject  to  the  right  of  the  landlord  to  distrain  for 
rent  a  tenant  shall  have  the  right  to  remove  from  the  de- 
mised Dremisas  all  removable  fixtures  erected  thereon  by 
him  during  the  terra  of  his  lease,  or  of  any  renewal  thereof, 
or  of  any  pucoesslve  leasing  of  the  premises  while  he  remains 
in  poRsesplon  in  his  character  as  tenant." 

Such  right  Is  upheld  in  Hopwood  v.  Green,  310  111.  App.  411. 

As  the  lien  of  the  trust  deed  and  the  rights  of  the  lien  claimant 
had  attached  in  the  instant  case  before  the  equiornent  was  installed, 
their  security  would  not  be  impaired  and  they  ^vould  not  be  injured  in 
any  way  by  the  removal  of  the  equipment.   One  holding  a  mortgage  on 
real  estate  has  no  equitable  claim  to  chattels  subsequently  annexed  to 
it.   He  has  oarted  with  nothing  on  the  faith  of  such  chattels,  and  is 
not  entitled  to  the  property  of  others.   (Thuma  v.  Granada  Hotel  Cor- 
poration, supra.) 

The  following  things  have  been  held  to  be  trade  fixtures  and 
removable  by  the  tenant:   Wall  sheeting  nailed  to  strips  which  were  in 
turn  nailed  to  walls;  an  office  p'srtltion  attached  to  wainscot  and 
ceiling  by  quarter  round  moulding;  cold  storage  room  with  strips  nailed 
to  wall  and  floor;  a  partition  with  a  door  in  it.   (Ward  v.  Farl ,  86 
111.  App.  635).   A  scale  house  and  two  bins  to  hold  crushed  stone;  a 
lunch  room  and  office.   (Hopwood  v.  Green,  supra.)   "Ozlte"  carpet 
padding  glued  to  floor;  "In-a-door"  beds,  china  f;nd  Iritchen  cases. 
(Thuma  v.  Granada  Hotel  Corporation,  supra.)  A  sprinlcler  system 
Installed  in  a  garage.   (National  Bank  of  the  Perrublic  v.  -.veils- Jacks  on 
Corporation,  supra.)   Three  ovens,  one  of  them  extending  from  basement 
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fcundation  through  first  and  peccnd  story  of  the  building  through 
openings  left  -/(/hen  the  building  w?^,s  built;  a  boiler  enclosed  In  a 
brlclc  jBC^et;  p.n  engine,  shafting,  pulJeyp  and  wheels.  (Baker  v. 
McClurg ,  flurirs  . ) 

Anpellees  urge  that  becsu?e  the  rink  floor  >.'as  ppeclally  con- 
structed for  upe  in  the  theatre  and  might  be  injured  in  it?  removal 
Indiceteg  It  .vsp  intended  tc  con^'tltute  b   oert  of  the  re?_l  estate, 
citing  28  C.  J.  sec.  15,  p.  664  and  Owlngs  v.  Eetes,  256  111.  553, 
Manifestly  that  dostrine  does  net  spoly  when  the  intention  to  treat 
it  as  perirenal  -cro-oerty  is  ex-ores'^ed  bet'iieen  the  T^arties,  as  it  was 
here.   The  property  reaioved  xva<?  injured  in  the  Ward  rj^se,  the  Thuma 
case,  the  Baker  case  and  the  Hop^vood  case,  but  the  right  to  remove  the 
property  wa^  nevertheless  u-oheld.   In  the  Thuaa  cage  and  in  the  Baker 
case  the  court  held  th-^t  while  the  removal  of  the  equipment  would 
cause  some  injury  to  it,  that  fact  would  not  affect  the  -"ight  to  re- 
move it.   Th£.t  holding  apt^lies  here.   If  anybody  la  injured  by  remov- 
ing the  equipment  it  7;ill  be  apoellant  only,  'ind  no  one  elr^e  has  any 
right  to  complain  of  that. 

Under  the  above  holdings,  the  skating  rink  floor  pnd  the  other 
equipment  in  controversy,  including  the  advertising  signs  are  trade 
fixtures,  and  under  the  sixth  clause  of  the  lease.,  the  statute  and  the 
holdings  in  the  cited  oases,  they  belong  to  appellant,  with  the  right 
to  remove  thc-m  froir.  the  le£;sed  premises. 

It  is  unnecessary  to  discuss  any  procedural  questions  raiped  by 
the  parties.   The  record  is  sufficient  for  our  holdings  -.^/ithout  consider- 
ing such  points.   The  decree  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded  with  olrections  to  enter  a  decree  in  conformity  with 
the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 
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STATE  OF  ILLINOIS,] 
Appellate  Court,      Us. 

Second  District,      J  I^  PAUL  V.  WUNDER,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Ilhnois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do 
hereby  certify  that  the  foregoing  is  a  true,  full  and  complete  copy  of  the  opinion  of  the  said  Appel- 
late Court  in  the  above-entitled  cause,  now  of  record  in  my  said  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  said  Appellate  Court,  at  Ot- 
tawa, this 1.1th  day  of...  January , 

in  the  year  of  our  Lord  one  thousand  nine  hundi-ed 
and  sixtv.r-.QJJ.e.* 

(79969-3M-12-59)    -^,^^  Clerk'ofihe'AppeUoieCourL''' 
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MR. JUSTICE  O'CONNOR  Dii:LLlVEREB  ^H  OPINION  OF  THe'' 
By  this  appeal  defendants  seek  to  reverR®  an  order  af  the 
Superior  court  of  Cook  eounty  entered  JUne  15,  1942,  denying  its    -^^ 
notion  to  dl? solve  a  temporary  Injunction  issued  May  28»  1941, 
i^estrainlng  defendant*  from  "selling,  dealing,  inetalling,  deliver- 
ing, distributing, "  and  from  advertising  or  solicitation  and  de- 
livery of  any  "Zephyr  extractor,  zephyr  wash  r,  *  ^''  *  or  other 
Zephyr  laundry  aachinery. " 

April  14,  1941,  plaintiff  filed  its  verified  complaint  against 
defendants  alleging  that  on  or  about  December  2,  1938,  feurray  Cohen, 
of  Hew  York  City  and  the  2ephyr  Company,  an  Illinoig  corporation, 
with  its  prinoip«l  place  of  businests  in  Chicago, entered  into  a 
written  agrecmeat  whereby  Cohen  agreed  to  purchase  and  the  zephyr 
CoHjpany  agreed  to  sell  certain  patented  and  unpatented  laundry 
machinery  aiftnufaetured  by  the  Zephyr  Company;  that  Cohen  should  have 
the  exclusive  right  to  distribute  aaohinery  and  equipment  in  New  York, 
New  Jersey, Pennsylvania,  ..aryland,  Delaware,  the  District  of  Columbia 
and  the  New  England  ttatee;  that  the  eontz^ct  had  been  asi^igned  by 
Cohen  to  plaintiff,  the  Cumin ings-Landau  Laundry  Machinery  Company, 
a  corporation;  that  the  parties  entered  upon  the  perforoiance  of  the 
contract  but  defenuants  violated  the  agreement  by  selling  laundry 
machinery  and  equi  sent  In  plaintiff's  territory,  as  a  r-sult 
of  which,  plaintiff  had  been  damaged  $20,000,  The  prayer  waa 
that  defendants  be  enjoined  and  restrained  from  violating 


''  ( 


U>->     .^.X    O^  JL.O  S  Y«^^H!^^^'^  -^"^^ 


-«»,»- 


4 


OA.T^'i'U  XHOTUOCJfi.'ITai       (  __ 


10  Tfmoo  aoiHa^ioe  mo/i'4 


i 


t»©Il9qqA 


,     ..^''"     \ 

afiiT   io  Te;;'io  ix£  e»tav©T:  o;t  3[«>08  »tfaaJbn9t96  XftoqqB  sin;?  X8 

-levlXeJJ   ,®niIlB;rtflX   ^gniXi&sB   t»«XIXa8"   mo^  aJxiAbnelsl)  sninian^ie*! 
-»6  has,  nol;t»iiolXc3  to  snlrltievfca  aonl  fens  «  ,;gcX*ir<Jl'x^8ll)   »8Jil 

(^3nla;^ii  d-nlixiqaoo  J!>Si*ti'i9v  atfl   delil  ttX^nlBXc   ,X>eX    ,*X  XX-jqA 

,fl©ilcO  ^Biiui^i.   »(J£6X   tS  TscraftoeG  cftrccfjs  to  no  tMii  ^^i^aXX*  8^flAf>adl»£ 

tOoiJsioqioo  sloniXri  ajs   ,Tcn.sq??oO  nxrfqsS  aeC^  *fl*  X^iO  i^oX  w«M  lo 

£  o^Jni  5«Wfad^n6,o3SU»oiJElO  nl  s?>»oi«JiKj  ^o  ••iXq  Xaqlooiiq  t*X  tiAt9 

iX^q^S   ^*  5ne  ©is^rioituq  Kit  b»»n:8«  jsaiioO  -^dartewlw  ^aisK^frxsA  flsJ^irnr 

XtfefyvfiiX  &»dfl»«Jj8qm;  6i$a  Jbs^ffo^^Bq  a.ls.t'^%^  XXm   o?   59irq[|«  in*c[®oO 

viiicY  «eS5L  fii  *fi^ffiqi«p9  5nfl  ^is^cXxlojaaj     <PiZu6l'ti^lh  oJ  W;?!-!  •riauXoxe  ad* 

BiGffiEwXoD  to  3-|>iT.tala   erfs'    ,ox»w«X©<:i    tbcjal-ji!*;-   tSinuvXijanna^tXariet  w»ll 

i(<i  £>9n^X  9«  mi'te^  &£tf  ^^o-eicffioa  9xi;f  *Aci*    ;»9;rBtll  £>fusXi|n3  v«if  ad*  Am 

9ii*  ^G   ao;-ji5fiT^olT:»q  •f^i  noqu  ftwrtefna  .siai^tiBq   ^Ai   itAdi    ;aoi*&ioq*xo9  » 

tt£ariW«X  gfilXXaa   x^  *n^aw^T:ga  ea*  bad-isXolv  sJBja&noteb  iud  *o>Aicfnoa 

^Xtfe-^i  IS  3«     ,Tno*X'n>?;J  a'ltXJnleXo  «i  Jnaa  lupa  baa  xtsaldoJUi 

ami  tf-x&TLq  9£fi'   «rOOO,OSri  l>a9Aau6  a&sd  &Aci  ttX^ni&Xq  ^deXds  to 

;§nX*^XGiv  fio^l  5drvi«'i;fB*}i  l>fi«  JEteiiiotca  ad  a*nsl>flala6  *ad* 


2. 

the  ter^B  of  the  written  agreement  and  for  an  accountings  The  contract 

was  attached  to  and  made  a  part  of  the  compjutint. 

Uaj   12»  1941,  some  of  the  defend&nte  answered  denying  that 
plaintiff  had  coaplied  with  the  tenia  of  the  contract  or  that  defen- 
dants had  breached  it*  admitting  they  had  snade  sales  in  the  territory 
alleged  to  be  plaintiff's  but  denying  that  such  sales  were  la 
violation  of  the  terms  of  the  contract  or  while  It  mis   in  existence. 
May  28,  1941,  the  court  entered  the  order  sought  to  be 

-  ^^g^^^P which  recites  that  the  matter  caaje  on  to  be  heard  on  mjtion 
of  plaintiff's  attorneys,  for  an  injunction  as  pray9d  for  in  the 

^Terifled  coHsplalnt^  "  and  the  court  having  heard  the  argument  for 
plaintiff  and  in  opposition  thereto,  the  argument  for  defen  ants, 
and  having  read  the  verified  cos^lalnt  and  examined  the  exhibits 
attached  thereto,"  and  all  parties  being  represented,  the  court 
found  that  equity  had  jurisdiction  and  that  an  injunction  should 
issue.  And  it  nws  adjudged  and  decreed  that  defendants  be  enjoined 
until  the  final  determination  of  the  cause,  from  selling, advertising  "^ 
or  dtstributing  machinery  in  plaintiff's  territory,  as  above  stated. 
June  6,  3.941,  some  of  the  ptJtor  defendants  filed  their  ahewer 
adopting  the  answer  of  aefendmnts  filed  May  12,  Nothing  further 
appears  in  the  record  until  aearly  a  year  thereafter  when,  ^c y  1, 
1942,  defendants  filed  an  amendment  to  their  answer  deleting  from  t.ve 
answer  the  allegation  that  the  contract  entered  into  between  the 
parties  was  a  contract  for  "an  exclusive  sales  agent."  And  averred 
that  the  contract  between  the  parties  was  void  because  it  w&p  in  / 
violation  of  section  1,  of  the  Sherman  Anti-Trust  act,  16,  U.3.G.A. 
and  paragraphs  569  and  573,  oh. 38,  111.  Rev.  Stats.  1941, 

On  the  same  d&y,  defendants  filed  their  verified  petition 
to  dissolve  the  temporary  injunction,  in  which  they  pet  up  a 
number  of  matters  which  need  not  be  mentioned  here,  and  also  that 
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s.l'idii  ...i,,i«R«x?}  boM  tal&L<mco  b^l'ittw  •dt  &6©^  ^gaivAd  Aha 

Blwc-ria  aQii?©nirt«X  ««  i*«dt  l>«a  ttcl;iotbal'wl  f>«ri  t^lwp»  tsiicf  fem/et 

eX  ^.<3ie.  ^J^r-  -'•■■*■■■  "-•■'Mt 'rES^.X  e  iX««IMB  Xl;t«u  Mo©*«i  <»«»  ni  ntseq^A 

.   ii.  *s  .15   JL  !-    - V  i;ai;/Xo;-:»  iia*  f&t  *s»iB^ito»  «  saw  s^lij'iaq 
«    .    *    .      V        I  x..(i'-ljf!£  fljEMsraeds  ©ifcf  lo   ,X  fic.i*»»s  lo  aotisLoir 

'•    *9a  1®'^^  xloMw  aX   ^sL^li^tmtGl  x^&toeputf  ^liS  «rXoaaift  o* 


3, 

the  contract  wae  void  because  It  provided  that  defendant,  the 
Zephyr  Company,  which  msnuf&ctured  the  laundry  machinery,  could  and 
did  fix  the  prlioee  at  which  the  machinery  was  to  be  resold  by 
Cohen  and  his  assignee,  the  plaintiff,  contrary  to  the  Federal  and 
State  Statutes,  abore  mentioned* 

May  7,  1942,  plaintiff  filed  a  reply  to  the  answers  and 
the  amendment  thereto  and  thereafter  filed  its  answer  to 
defendants*  petition,  setting  up  among  other  things,  that  the 
contract  did  not  riolate  the  Federal  or  State  Statutes,  Afterward, 
June  16,  1942,  the  court  entered  the  order  appealed  fiH>m,  which 
recited  the  matter  came  on  to  be  heard  on  defendants*  motion  to 
dissolve  the  tem^or&rj   injunction  "heretofore  entered  in  accordance 
with  the  prayer  of  a  petition  filed  by  the  defendants  and  the  answer 
thereto  filed  by  the  plaintiff,  and  the  Court  having  heard  both 
the  argument  of  attorneys  for  plaintiff  and  defendants"  the  motion 
to  dissolve  the  temporary  injunction  was  denied. 

Counsel  for  plaintiff  say  it  is  indispensable  to  an 
understanding  of  the  present  appeal  t  ^at  it  be  shown  what  occurred 
between  May,  1941,  when  the  injunction  w&s  issued,  and  June  15,  1942, 
when  defendants*  motion  to  dissolve  the  injunction  was  denied,  and 
they  say  that  during  that  :eriod  the  court  considered  "voluminous 
testimony  aad.  exhibits"  which  do  not  appear  in  the  record.  That  the 
court  heard  the  testimony  of  the  principal  defendant,  Harry  iioplin; 
that  Jyne  6,  1941,  the  cause  w&b  referred  to  &   master  in  chancery; 
that  •«  Tithin  that  year,  over  1250  pages  of  t  stlmony  and  over  150 
exhibits  have  been  introduced  before  tm   Master  and  CJuuicellor,  » 

This  evidence  is  not  in  the  record  before  us  altiiough  a  report 
of  the  proceedings  on  the  trial  is  in  the  r^^cord.  The  only 
evidence  shown  is  two  exhibits  -  a  letter  dated  December  3,  1941,  from 
the  Zephyr  Company  to  plaintiff,  and  a  letter  dated  June  2,  1942, 
from  plaintiff  to  defendants. 

The  order  awarding  the  injunction  and  the  order  denying  defendants 
motion  to  dissolve  the  injunction,  from  which  we  have  above  quoted. 


1!^  6lG»#'i  ed  o."J   OBW  t'taisMoAa  »cUr  ti&Jubi  t&  (^dMiq  •!»  Xlt  bib 

©Ofi^fe-^  '^'  i$3^is^  «s*t«loiJ9^»ri«  a&lioavlaJt  iptJBi;e^««t  eil^  ftrlesali* 

^f  o  B«iAsa  l^ialvm  iiifeO  «d5r  Ittui  «lH^fiiMic>  «ii3^  ^<J  belli  oi9n9tlit 
v^  "  ^^ ^ n&bft«t»b  hBJ^  miaJLAlq  lot  )»x«OTOjr^£  lo  itiBKifyta  Kii 

.,.;    i^Mii»ni»qBliml  eX  ti  \Aa  tllttUalq  tcl  XsemroO 

'.■^. ;•  ^f*vo  fe«i3  ^i3o«XiJe..w    .^  «i5»J8q  03SX  %W7^   »*-M.  3^*  aXii^rxw"   tmtLi 

^-  ■xgM&ii$Sj&  &a  snotf^  i.'/tc'^--'^    '^v-jij  ^i  ^oxi  sX  .=5Dii®feXv«'  aXxl^' 

4I110  ed?     ,Jfe90*at  •xi^  .....    .^  XnX'i*  exiJ  ao  asflXJ&o©o<yxq  aii;r  lo 

acii   ,..         t'-  'i^aeaea  I>9^.«a9  it-^J-eX  it  -  ^itiilti^     -  -  :^  sX  xarode  somAlT* 

,8<raAbfl©lal)  o;?   llXi^oX^Xq  «oil 
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Indicate  tiiat  no  evidence  was  oongidered  by  the  court  in  issuing 
the  injunction  or  in  refuging  to  diseolye  it.  Obviously  we  must 
p«es  on  the  ease  as  It  apperre  from  the  record  before  ue, 

Dtfendants'  position  is  (1)  that  since  the  contract 
provides  that  defendants,  the  inanufaoturere  of  the  machinery,  may 
fix  the  prices  at  which  the  purchaser  is  required  to  respll,  the 
contract  is  illegal  under  section  1,  of  the  Sherman  Anti-Trust 
act,  and  that  it  is  not  rendered  valid  by  the  Mill'  r-Tydings  act  which 
amended  eeetion  1,  (8)  That  the  temporary  injuncti  n  should  be 
dis-^olved  because  aft»r  it  war  isfi^ued,  defendants  terminated  the 
contract,  as  they  were  authjrized  to  do  by  the  eiq>re8g  terms  of  the 
contract;  and  (3)  thtt  they  were  not  estopped  $o   exercise  their 
right  to  terminate  the  contract  by  anything  they  had  done. 

On  the  otaer  side,  plaintiff's  position  is  (1)  th^^t  the  court 
properly  refused  to  dissolve  the  injunction  after  he  had  considered 
the  pleadings  "and  beard  the  testimony  of  the  principal  defendant,* 
since  the  evidence  and  exhibits,  taken  into  consideration  by  the 
chancellor  are  not  before  the  court;  (2)  that  defendants  have,  on 
numerous  occasions,  violated  the  injunction,  as  a  r-'sult  of  which 
they  have  been  held  in  eontempt|j  and  a  fine  imposed;  (3)  that  since 
defendants  were  guilty  of  breaching  the  contract  and  depriving  plaintiff 
of  the  benefits  it  was  entitled  to  under  the  contract,  they  cannot 
8  months  after  the  suit  was  filed,  cancel  the  contract;  tiiat  "The 
)  ,  Sherman  Anti-Trust  Act  prohibits  combinations  of  trust  or 

conspiracies  in  restraint  of  trade  intended  to  control  or  eliminate 
competition.   The  fixing  of  list  prices  is  only  one  of  many  elements 
to  be  taken  into  consideration  *  *  *  in  detei mining  whether  a 
combination  is  in  restraint  of  trade  «  »  *  »,  That  act  is  not 
applicable  to  the  fixing  of  a  competitive  list  price  by  a  manufacturer 
for  his  commodity  in  open  competition  with  14ke  commodities  on  the 
market,  and  nut  intended  to  stifle  competition*"  (4)   ihat  the  notice 
of  cancellation  given  by^laintiff^ to  defendants  was  insuf ricient. 

Since  we  have  reached  the  conclusion  that  the  contract  is  in 


V 


4?}ue3  is.  .  ctiittts'l^  nct^tonulaX  wtt 

m<>'i'i  «■%   9to.qis  il  gui  &aAo  ^t  fio,  aaAq 
5 OCT  si      al  ooJtJieoq  ' atrial) irsltQ 

esd^   t^llf  b«ntup9i  at  aegadotuo;  ad*  Aoldw  i&  ssoiiq  wri*  xll 

Sistutt-lieui  i!U4«i:ife  «dJ  lo   ,X  aoid'oea  nefiiu;  IfiSoXIi  si  3'9«^*ao< 

;efi  inum  teil^  ;ri3iit   (S)   ftoa   iSoAt^aat 

tnisc  ;'111;ffll«iq    ,©6i8  -tsftto   oil*  nO 

l»o^9M8Jii)9  ojfti  xToltfe»/urtfii  «ui^  eYloaslA  oi  bnaut^i  xlTaqoi^ 

**  «ta^ffs>t€>fi  lAqiouli-q  mii  to  i^aoiKi^ae^  ftfi^  Anaaif  boA*   8Bfiif>«'»Xc  tdd 

t  «ifnfcjbfi  5.riJ  s'jol*d  *on  :5i«  «xoXXdonadc 

90Ri  .         :    ^.'^oq^i   dnit  «  bus  if#<pid^flO0  ni   &X9ti  Hd^cT  ovAd  x^J>i^ 

ttiJfilAlcf  ^cilviiqs:'  ntJnoo   S(£(J  ^ixfaj&ercoT  to  x^Xiug  9^99  titeAba9t«t 

^         -7x100  mit  lefefiu  o*  6«»I?l*ns  -saw  *I   a^ilaiawf  ad*  t€ 

;    oisi;rnoo  &£l:r   ImooB^   ^b»ll\  haw  flun   9tit  t9ttA  aAtaom  I 

TO  tttJsn  oi^i^nidBCO  B.ll4ld&tq  ^ioA  ^sirxT-i^nA  aaa-7«A 

d^ne  Sflixit  tiff      •i!ioi*i*9qao« 

oi^ATQEglaaoo  o^ni  a^Xs*  mT  ad 

^  ;   si  iioi;fiftiil<teofl 

•x»^«*o  V  t^i^aqi'  Ixil   iwi;?   o^  aXcfaoiXqqj 

ia-XoofiiffiDo  faifcl  ;   x*-ffco>'SBfoo  aiif ~^bt 

aoicTQffl  «Hit  ;r  .  o?aioa  p-.  Ji^n  fecui   ,#a:tf^Bfl 

•^r.'^ioini/nni;  9itm  ^uiasH.a^tBbjOti^liltatiilujys^  aarig  iiol^aXXaonAO  tc 

to&iitiioo  adit  ifaiitt'  acietrlsnoo  9fi:f  £>edotr>r'<<x  ^yibd  aw  aaais 


6. 

▼lolation  of  the  sbersan  Anti-fruet  act  and  tberefolw  illegal 

and  void,  this  is  the  only  oonteatioa  made  by  defend,  at*  n-cessary 

for  UB  to  eo'^elder. 

SClOtlon  1,   of  tide  Shswaan  /mtl-Trust  aet  of  July  2,  1890 
prorl6PBi      ••STsry  contract*   combinatioB  in  tiM  form  of  trust  or 
otberwiae*   or  conspiracy,   ia  restraint  of  trade  or  commerce  among 
the   8?>Ter&l  statee,   or  with  foreign  nfttione,  i»  hereby  declared 
to  b^   illegal: *  and  the  section  then  provides  for  a  penalty  for 
the  violation  of  that  eeetion. 

In  1936  the  Legislature  of  this  state  enacted  the   "rair 
Trade  Act"      (ch,   121  l/2»   par.   188,   «eo«   1,   ill,    -ev.   iitats,   1941) 
which  provides  that   "Sec,   1,     Ho  contract  i»©iatiag  to  th'^  sale 
or  resale  of  a  ooBi?iti:>dity  which  bears*   or  the  label  or  content  of 
irtxieh  bears,    the  traAli  »ai%,   brand  or  name  of  the  producer  or  owner 
of  such  coffifisodlty  and  which  is  in  fair  and  open  ooapetition  with 
ooffiiuodities  of  the  ease  general  clafis  produced  by  otherg  shall  be 
deemed  in  violation  of  any  law  of  the   state  of  IllinoiB  by  reason 
of  any  of  the  following  provisions  m&ioh  siay  be  contained  in  eueh 
contract: 

*(1)     That   the  buyer  wii::   not     eeell  such  commodity  except 
at  the  price  stipulated  by  the  vendor, 

"(t)      fhat  the  producer  or  vendee  of  a  eofflraodlty  re  uire  upon 
the   sale  of  such  oomwodity  to  another,    that  such  ourchasf  r  agree 
that  he  will  not,    in  tura,   resell  except  at  the  price   stipulated  by 
such  aftkxx     producer  or  vendee.*     And  by  section  2  of  that  act 
it  Is  made  actionable  to  knowingly  advertise  for  sale  or  sell  any 
ooffimodlty  at  lese  than  the  pr  ce   stipulated  in  the  contract, 
pursuant  to  section  1,   of  th^'  act. 

S«otioB  1,   of  the   Sh«?r«aa  Anti-Trust  act  above  quoted,   was 

amended  by  an  aet  of  Oongrees  August  17»   1937,  by  adding  a  provision; 

"Tiiat  nothing  contained  in  sections  1-7  of  this  title   shall  render 

minimum 
illegal*  contracts  or  agreements  prescribing /prices  for  the   resale 


^««i«  »0T»B«!;  'j«i:f  10  *alaiit»««f  111   «te>«*^<<^Ao«  to  «flaMrK«ifti 

,      .$»«B  «sdl   .lifter  ,SM  XSI  »ito)     «t«A  OMd 
iQ  tei9taxi€>  to  I'^dnl  ^lif  to   jS'jjmmS  ilt»l4iir  V-^^'^''***  »  ^*  •XatJW  -in 

Idil  8fll^0'S€^.    ftdt    lo    <^fi£[   to   Uumt    ,lfYJMK  iiunt    ft^t    fSlAftd  d9itb 

mti&   miMio   t<S  bnottbonq  i<|A|«i  iM^^ttfi  ftMM  «lSt   lo  i»l#  fftjiBWii 
nc^d  ^?»t^   mxi$  le  iral  tf)"*  '^  oeitalciT  fil  ftntil 

'if^tMHM  o#  t<^i&<Mno«  i£afft  Ic  i; 

XSi^    il?if'  -JO  «X/  TlJ*r?»vft3i  xlfialm&trA  ©;f   9l<f4aoi^»jB  •&««  «i 

^vv!w  «j^:!irotfi;»  sv«d«  to»  ^<ttf7t<-X;raA  ni»rt«<ifi  «di  ic  «X  itcitOft« 


tsumltilsa. 
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of  a  ooa^odlty  wkliek  bears*  or  the  l&&el  or  container  of  «hieh  bears* 

the  trade  mark*  br®.nd*  or  name  gf  tiie  producer  or  dlst  itoutor  of 

attob  coaraodlty  and  whleh  is  in  fr@e  aaA  open  competition  with 

saiae 
eomiaodit&as  of  th«/general  olaes  produced  ar  distrilmted  by  others* 

vlien  contract*  or  agreements  of  that  description  are  lawful  as 

applied  to  lntra\Btat«  transactions*  under  any  statute*  law*  or  public 

pcliey  ao*  or  hereafter  In  raffect  in  any  State, » 

Counsel  for  plaintiff  contend  th&t  by  the  •rontract  in  question* 
plaintiff  is  the  exolueive  sales'  agent  for  defendants  in  the  pr^? scribed 
territory  and  therefore  the  contract  is  not  iavalidated  by  the 
Sherwtn  Antii-Truet  Aet*  and  in  support  of  this  the  case  of  United  states 
V,  (General  ^electric  Qo,,   272  U.  S.  476,  and  other  authorities  are 
eltsd.  And  further  that:  "The  Intent  to  oontrol  and  maintain  prices 
and  stifle  ©ORpetition  in  restraint  of  traae  by  contract  or  atJa^raise, 
and  not  tlm   fixing  of  list  prices*  is  condemned  by  rtes  shertaan 
Anti-Trust  Act**  citing  united  ai^;,8  8  v.  M^fonite  Gorp-.*  516  U,  3. 
268*  and  other  oases. 

Whether*  under  the  terms  of  the  contract,  the  title  to  the 
laundry  laaehinery  pas  ed  froa  defendants  to  plaintiff  and  the  goods 
then  ra«a3^d  by  the  latter  in  the  s  eeif ie  territory,  or  whether 
plaintiff  Is  the  exclusive  agent  of  the  defendants  in  selling  the 
good8»  amst  be  deterained  from  an  examination  of  the  contract  Itself 
and  not  by  any  designation  of  it  made  by  either  party,  i:>endix  v. 
Stayer  Carriage  Qo..  174  111,  App,589,  The  controlling  question  is, 
will  the  carrying  out  of  the  contract  tend  to  stifle  competition 
by  controlling  and  fixing  prices, 

f|^  contract  recites  thst  the  iephyr  Company  16  en^ged  in  the 
■anufacture  of  certain  laundry  and  dry  ©leaning  aachineg;  that 
Oohen  is  engaged  in  selling  varioue  kinds  of  machines  and  that 
he  is  desirous  of  selling  the  laundry  e  ulpaient  manufactured  by  the 
Zephyr  Company.  It  then  provides:  "this  is  a  sales  agreement  for 
an  exolueive  territory;  that  the  party  of  the  first  part  Lthe  Zephry 


^•?t:«  a«l*i'«o«l#«A  -^iwtJf©  fe««    ,tTI^   .fe   .1-  SVS    .  »oO  ■■        .:^  •^ 

£iBef«!«^  «fili!  i|c(  &«3ffi«&ai<o  al   x^^ainn  9%li  )o  ^iiiiiicit  «iif;r  tea  §ki 

,     dl5   ««^oD  ^$Xm?j^B^   .V  g»$ft,a  »»»i,jaU  |jb1;?1o  •  »#oA  #8in[T«lf JU 

afeocg  »riir  ins*  Wiifil&lr;  oi   9in»ba9^9b  mtn\  b*^9»<i  f'^n-tile^M  x^hmiMl 

tmt  ||«iXJ:®«   0-f   nin^.bn^tBb  wit  Itt  *fl«»?gja  »vX»i^f»rft  f»ii*  Hi  tlXfnXAX^ 

*^  Si-ISS£  •t*'?^'<?  t®fi(ri«»  td  oe)»«ffl  »i  to  a&itBftfilsnfo  xa«  t^  J^on  *ni 

iimit   \6»nttiomi  5piia««Xo  vr'*  J^k*  VrAowftX  j«i«i*T««  1c  wriErtoAlwaJM 
iCTBrf«f«ii  {Mfc*j  .':'taQ  Xsnl  t*^^  ®»'<y  ?ii.<*  ;t*o^i-rtf>*  oriiio'Xex^  at 
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Company]  agre  s  to  sell,  and  the  party  of  the  eecond  part  [Coiien] 
agrees  to  touy#  "  the  laundry  find  dry  cleaning  machines  and 
equlpaient  from  the  Zephyr  Oompany,  that  It  la  agreed  tht^t  the 
oon iraot  Is  an  Illinois  contract  "and  all  sales  shall  be  considered 
made  in  the  City  of  Chicago; »  that  all  such  maohiaery  sold  to 
Cohen  for  installation  in  the  exeluBlv©  territory  "shell  he  sold 
at  the  list  price"  of  the  Zephyr  Goffipany,  "less  the  discounts 
hereinafter  set  forth,"  By  ths   next  parai^^raph  it  it  provided 
that  it  shall  be  la  force  for  «  period  of  3  years  with  an  auto  atio 
renewal  for  the  same  number  of  years  aid  a  further  reaeiml  of  3  years, 
but  during  the  third  3-year  period  either  party  may  cancel  the  contract 
by  giring  eertain  notice  to  do  so  within  not  less  than  120  days  after 
the  date  of  such  notice; and  the  paragraph  continues:   "uiach  of  the 
automatic  renewals  «  ♦  *  is  subject  o  the  condition  *  *  *  that  Cohen 
"buys  a  quota  herein  get  forth  In  l^aragraph  Minth  over  the  three  (3) 
years  period  immediately  preceding  the  renewal  period* «  Cohen  was 
then  given  the  sole  and  exclusive  right  to  distribute  the  laiindry 
machinery  in  the  territory  hereinbefore  mentioned.  By  the  5th  paragraph 
it  was  provided  that  the  Zeplayr   Cprupany  "agrees  to  sell  and  deliver 
to"  Cohen  for  which  Cohen  agrees  to  pay  the  prices  fixed  by  the 
Zephyr  Company  at  s  ecified  timee  by  cash  or  a  draft  on  a  Mew  York 
or  Chicago  bank;   «the  list  price  of  machines  less  forty  per  cent 
!J4(^)  discount,  upon  receipt  of  invoice;  the  party  of  the  second  part 
to  be  allowed  a  discount  of  forty  per  cent  (40^)  on  all  j^rts 
purchased  from"  the  Zephyr  Company,  "invoices  for  parts  to  be  billed 
two  per  cent  {2%)   for  cash  in  ten  (10)  days*  net  cash  thirty  (30) 
days*  Date  of  invoice  is  understood  to  toe  date  of  shioment,  ♦* 

That  the  Zephyr  Company  shall  "fix  and  determine  list  price 
or  prices  at  which  its  laundry  and  dry  cleaning  machines,  *  «  * 
shall  be  sold  to  the  retail  cuf^ tamer,  such  prices*  however,  are  not 
to  be  any  hi;her  than  the  prices  at  which  «  *^  *»  the  Zephyr  Company 


6?  bloe  f^9Sildosm  A0U9  ll»  ti^f  •»  ;o8^1iiO  to  \*iD  mW  tU  ^bam 
Ales   »d  XXi";ila'»t'X^^^'**x®*  9wl!iulox»  fMLS  al  acUAlLit^mal  io"J  wufoO 

«Xjfi..  &5tt«  flii  £4:rXT»  »'XJ^»X  2  10  4ol^»cf  «  teX  ©MOl  al  »^  XXaxfa   si  iaM 
t3iB€tx  £    *o  XjwresfW  ^sxWiwl  a  Ar  a  aisn  to  iMEBsra  «««&  «<*  "xot  lamattfn 

i«&  OaX  &aiii  «»»X  *€>JK  i5iri*Xw  oe  a&  oiJ  ^^oJUcb  iiiA;t«iwi  a^iTi^  y^d 

94$  1©  jte*®"      jR^wfxiJxsoo  £(q«'tsi«'S«q  ««iS     J&rss.  jsoXiJ'oa  ifOHa  to  vtmh  tlS 

asrfoO  Jfifii^  rioJ*lMoo  9di  c     Joetcftfa   »X  -^XairaaOT  •Jttibm&SttM 

•seviXsx^  Ma  XI»s   ©d   «»«'«»««   -lft«<|teqO  •»t«!iq«bS  «fiW  *6il?  i^^Mvo^q  «t«w  *1 

«4fd  X<^  bsiatli  eseX-j^j,  «fiU  x«<?;  c*  as'ftiiB*  a»rfoO  A&Mw  tot  69tfQ9  "e^ 

^to^  ao  !rt«Tt6  ja  10  iteAO  xd  eemU  A9ltXo«:'»  #»  xnxiwO  "xtrf^E^S 

t«^e  ^«q  t'^'xot  aeeX  e«i«LXAft^^  te  eoltq  ^eiX  8<{^'»      ;jtfitJ8«r  o^aoXiiO  10 

it^Bq  Mt>©a«  ^d^  to  %&^m  *ff?    ;»»iovnX  to  ;rqX'?o»^  fto^  tteyteelfe  (I^H 

8ji^  XXi6  lie   i>^)   *aeo  Ti?q  x^''«>t  to  ^nuoeaXI)  a  *«woXX*  9d  ot 

fisXXitf  «*<i  ©*  e»^5M?  i?/t  B^eitvni"    ^xr-«Q;®oO  •x^ifgAS  ad*  *mont  A#aJirf©iwQ 

(OS)    1""^-^^?^  ^ie****  *fio  t«x^A  (<JX)   ntttf^ni  ^pao  tot  {^)      ta®©  Tceq  ow;r 

« ♦»r»e«ttriii«  to  »^d&  «f  &^  6t/o*8'i»Jw»  aX  ••i«vsl  t©  ii;r««:%ix«* 

ani'Tq  *«iX  ©iiljrs^4«»6  A<ia  xi'l"'    Halls   x*«<?«©0  tt^qeS   «y£iJ    ^ariT 

,,;j!kf^;iii©.&ff?.  atai«s«Xo  X*s*'  '^««  t^xiuml  ©tX  fltoXdw  *.a  ©©©itq  10 
t^m  vm  t^mrmiQti  ti<ia©X^«r  ^©v©    «'S9aio;^^^&©  ItM^tit^  ©dtf   cit  JbXo©  Mf  XXatfa 


«or  any  other  manufacturer  or  distributor  of  similar  machines, 
sells  the  same  to  any  person,  firm  or  corporation,"  and  that  no 
change  In  the  retail  selling  price  shall  be  made  by  the  zephyr 
Company  except  upon  60  days^  notice  In  writing  to  Cohen,   "The 
present  listing  prices  are  set  forth  upon  a  schedule  hereto 
annexed  and  signed  by  both  of  the  parties  *  *  *,  and  these 
prices  shall  be  the  list  prices  until  changed  In  accordance 
with  the  terms  of  this  paragraph, "  The  contract  further  provides 
that  all  laundry  machinery  and  equipment  manufactured  by  the 
Zephyr  Company  and  shipped  and  delivered  by  It  to  Cohen  "shall  have 
placed  on  them,  at  a  conspicuous  place,  a  plate  bearing  the 
name  and  adress  of  the  manufacturer,  which  plate  shall  not  be 
removed"  by  Cohen,  nor  shall  he  permit  anyone  to  remove  such  plate 
so  long  as  the  machines  remain  in  his  possession,   "All  of  said 
machines  and  equipment  shall  br  advertised  and  sold  as 
Zephyr-machines  and  equipment," 

Wf  think  a  contract, sch  as  the  one  Involved,  under  any 
construction  of  It,  even  If  the  machinery  were  sold  by  the  Zephyr 
Company  to  Cohen  or  his  assignee,  the  plaintiff,  and  the  resale 
price  fixed,  would  be  valid  by  virtue  of  the  provisions  of  the 
Mlller-Tydlngs  act,  and  the  Fair  Trade  Act  of  this  State  •  But  the 
liilllei^Tydings  Act  was  passed  In  1957,  about  2  y  are  after  the 
contract  In  question  was  lade,  Ssnd  there  Is  nothing  In  the 
Mlller-Tydlngs  act  that  can  In  any  way  be  said  to  validate  or  attempt 
to  validate  contracts  made  prior  to  the  enactment  of  that  act, 
Friedman  v.  City  of  Chicago  ,  374  111.  545,  Rothschild  v.  Village  of 
Calumet  Park^  350  111,,  3S0, 

Upon  a  consideration  of  the  contract,  we  are  of  opinion 
th&t  It  provides  for  the  sale  and  purchase  of  tiie  laundry  machinery 
by  Cohen  or  his  assignee,  the  plaintiff,  from  the  zephyr  Company 


,8«tiiiiofli  lAllmlB  te  lotmH-ztmlh  to  ttruft^A^tum  T«d9o  >pu  n** 

mC?»      .S9dc^   oJ  B*^^^'"'  *^   •oi^cii  *9\Bb  08  «&«pf  #q»oz«  iilb<|BcO 

oiv^ttL  9lBh  r>.ti        fl.qK  M^ol  tM   tFiM  •eolrq  j^^sll  i^BMsrq 

osedl  boA   c  a«i^i*q  atf^  lo  die^  itf  bMi^a  teA  »«zmw» 

9aa&frTC9e«  «1  »«icuttlo  Il^mr  •••i^t;  tmlL  tLS  94  Ilmim  BMinq 

^^►f^--^,  i^^^Ttf'^  JoBT^BOc   atfT     •  Uloar^aTAfl  liiil  ^o  B«T«t  •itt  ittlw 

^?  td  ftsnrtoi&laniaa  t2«i^i»p9  Aos  t^«ald»ja  x'lJb.'VAl  IIa  ^a^ 

*Tafi  LL^i»*   ««!oO  o»  tl  x*  b^nmli^i  tea  frvqqi^   tea  XAaqBoC  TfiiqAS 

•£t  9ciTA^   9^^q  a    ,9«Al9  BVo<^«iq»ae«  «  ^£   ««9di  oo  ^•oaIc 

etf  ^cji  Ilsite   viMlfi  lUUtm   ^i9n3rt9M'iMaMm  adl  tc  sserfta  btiM  «u£ 

9t£lq  ii«r«   9ro««<T   o^   eecxca  li«Tcq  «1  Iliads  Toe   «<«ifeO  itf  *A«Toc«r 

M2»  "^c   III*      •seise "^stoq  siif  al  mM^m»%' jsmntrintm  Mli  aa  ^ol  09 

=  -i  t^^j.  j^-=^ft!i  a^f   £iAd«   iatrnqtrnp*  Abb  tsoiitoA* 

.rixasqlirp*  ]»&•  ■  %m  M>M-nxii<T  « : 

V^  labxi.  ... ^   aa  do  &  «to«T^eeo  «  l«liC#  fV 

~   -.-_      c,--   -:    ^^^^    ,      ,.    x^infiin^g  stfl^   li  iist»   »#!  lo  »>ltMrT7£iicc 

9dt    ..    -,  .  -   x7CfTq  «i?  t«  Mi^nlT  itf  MXsT  W  hlmm  «>«ril  •©1t~ 
sd?   ^i?€   •   »ta^e   slil^  )c  toA  ^ftjKiT  xUX   «i£^  tea   «l»s  syU^t^^-rtsXIiS 

T-^.    ..   ^^^^«oa  si  9T«tf$  60m  «•&&-   siw  aci^tfirp  Al  t^Jnta99 

-  — -^     —    **aft2I«v  eJ  bl9m   »rf  x«r  tiw  si  oa*  #a^  #»8  «i«lbtT-^»IXlK 

.i.«    :«i*  Ic   3t^Mi^a«ce   =^'    - •»  "-tT'^  •*«•  •7s»i#a»«  •^aftllar  o? 

.^^5   .1X1  Oe^   »iTa<^  t^mals^l 
^^^^..    ^.       ^<.    >.    .  ..    ^;,ltJMblM£L90  a  ooqu 

XT?£iMaa«  TTteval   «n^  lo  Ii»   Mi?  ?el  aaJbircTq  91  9afi; 

X««^''   •'▼'-'i;3l   ertJ  fcci .    ,  -    .    c-t^:    .:   mid  to  BoctoO  x*' 
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and  th&t  It  fixes  the  resale  prioee  and  is  therefore   contrary 

to  the  proTisijRS  of  section  1,   of  the   shernan  Anti-Trust  act^and 

unenforcible,      Boston  Store  of  Chicajaro  v.  i\a'^rican  G^raphophone  Go. 

248  U,    3,   8. 

FroB  what  we  ha ye  said  it  follows  that  defendants*  motion 
to  dissolve  the  temporary  injunction  should  have  be^^n  allowed.  The 
order  of  the  superior  court  of  Cook  county*  overruling  the  motion 
to  di'-eolve  the  temporary  injuneti  >n  is  reversed, 

ORDKR  BSVERSED. 
Matchett,  P.J,,  and  H*Surely,  J,,  concur. 


'%%i3«%i:rao£i  &%<itm._^ii'<i  9X  bii^  »«oi.-rtq  sl«e«*x  n^  stxit  ^i  iiuii  turn 

.     .     .    ai« 
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■""•••v,^  y      )     int>:kl)dCuto/:y  APi-'ffAL" 

T»  "*•"--...  /'''  j  FROM^  SUP.fiacjR   COUf 

""■""■'-^       /*  J  OF  dpOKyCOUNTY, 

HARRX  KOPLIK,   et  al.^  ">^'>'*.^     ' 

Aop«lllmt(i»  "^""'''^'^., 
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SUUPLKMEKTAL  p^INIOU  0«  PHTITlOti  FOa  BEHKAJUKa 
IIR. JUSTICE  O'OOllKOR  DELIVERED  fHE  OPINION  OF  THE  OOUHT. 

In  a  petition  for  a  rehearing,  counsel  Bay:   •♦It  le  filed 
because  »e  earaestly  believe  that  the  Court  ie  In  error  in 
deciding  the  meriti  of  this  litigation  on  a  review  of  an 
Interlocutory  order  denying  an  application  for  dleeolution  of  a 
temporary  injunction. " 

In  passing  on  the  In Junctional  order  involved,  we  considered 
only  the  verified  oomplelnt  and  the  answer.  The  only  evidence 
which  the  record  showed  was  before  the  court  was  of  no  moment. 
W«  held  that  the  contract  which  w  s  the  basis  of  plaintiff's  suit 
and  which  was  attached  to  and  made  a  part  of  the  complaint  was 
void  and  unenforceable  for  the  reasons  stated  in  the  opinion.  The 
question  of  the  validity  of  this  contract  was  argued  by  counsel  for 
both  parties  and  no  suggestion  was  made  that  w<^  vj&Sl   no  ri^t  to 
pass  upon  the  validity  of  the  contract,  until  the  point  was  made 
in  the  petition  for  rehearing.  Counsel  in  their  petition  say: 
"Whether  the  contract  is  vjld  o&onot  be  determined  from  the  face 
of  the  contract  al:>ne.  This  is  a  question  of  fact  to  be  determined 
on  final  pleadings  and  the  hearing  of  evidence."  And  in  support 
of  this  counsel  cite  McDougall  Co.  v.  Woods.  247  111,  App.  170; 
Friedman  v.  Peofeler.  255  111.  App.  199,  and  other  oases,  in 
which  it  was  held  that  the  purpose  of  a  temporary  injunction  is  to 
pz^  serve  the  mat  ers  in  Statu  qug  until  the  court  haA  an  ooportimity 
to  consider  the  cause  upon  its  merits  and  that  the  m  rits  of  a  cause 


.v 


4 .la   ^^    ,.u^--iOa[  liifiAH 


.vMl^O  SM  Gtf[H.efVXJS(i  ao*iV<OP«0  30IT8Ut.HM 

"  «aoi:;ror5jutfii  x^'^^'^'t^f 

^inm&em  oa  to  '■'■m>9  f^£i:$   eaolsd  ami  bmiotUi  ftrtooei  mit  AolAti 

^lii-i   r:*lvJ:ri^r.i,'!lr,-  Jo  glafld    no^+    i   £.<  it©Mw  *©<gtT:;taoo  «^*  iad^  bled  tW 

aBw  ]f£tidicpTOo  wli  to  S*saqi  e  a&,^  ba&  oi  b9d9»it*  »am  diotdw  ba» 

'Cil  XsRsfiitfe©  Tprf  bms^iSi  8J»  tOJ&iJfftoo  sifiiJ   to  i^^'^fcilav  stil;?  tc  xioIJafti/p 

&&&t  9d^  isa'il  b9£iliTt^^ r>i)  sd  Jcn>;«o  fexvv  &1  toani^Re^  &dt  rtaritwfW* 
t^oo  .  ntojEi«iftiv®  t®  ^gniiitad;  adilf  Aiis  a8iil&««Xq  X&alt  a© 

;OVi  ,     ,  '^^.MidlL    •'^  »oC'  XXi^2-^fVfi<lQfc.  SJXO  X38fiWOO  «1X(*  to 

c,j.  ,-r:^<-  0  'V  ii.!  ,        ,        .-ii    aas  •i&MiiaS  .' fisfifealsl 

■li«y*TtoQco  /jis  OMi  ^tiieo  arid"  Xljfiiw  9«p  u^t^ik^  n.  ,in  atfi" . «»Trt»«  trtq 

9ftuao      'to  at  If  a.  ®ri^  ^«r  '  'iTStt  sil.  aoqu  »8U«s  arf;?  'ss&iaiioo  o;f 


2. 

will  not  be  considered  on  an  Interlocutory  appeal  from  a 
temporary  Injunction,  a  demurrer  having  been  filed  to  tbe  bill. 
Those  eases  were  correctly  decided  on  the  facta  before  the 
court.  But  the  contention  that  a  temporary  Injunction  In  all  cases 
le  to  preserve  the  status  quo  Is  erroneous  when  a  piled  to  a 
different  set  of  facts*  A  preliminary  Injunction  may  be  mandatory. 
Peoples  Gas  Light  &   Golte  Go.  v.  Slatt.ery.  287  111.  App.  379; 
Pokegama  Sugar-Pine  Lumber  Go.  v*  Klamath  River  Lumber  and  Imp>Co.. 
86  Fed,  528;  ftulnn  v.  The  Foimtaln  Inn«  et  al.t  218  111,  App,  260; 
Watson  V.  Smith.  180  111.  App,  289. 

Moreover,  where  It  appears  that  a  suit  Is  based  on  the 
validity  of  a  written  contract,  which  Is  made  a  part  of  the 
complaint,  and  a  preliminary  pr- ventlve  writ  of  Injunction  Is 
awarded,  the  basis  of  which  Is  the  validity  of  the  contract, 
obviously  If  the  contract  Is  void  as  against  pub}.le  policy  the 
Injunctlonal  order  will  be  reversed  by  tals  court  on  an 
Interl-^cutory  appeal. 

But  counsel  for  plaintiff  »ay  that  In  our  opinion  we  held 
that  If  the  contract  were  entered  Into  after  the  passage  of  the 
Mlller-Tydlngs  Act  and  the  Fair  Trade  Act,  It  would  be  valid 
and  they  say  this  can  be  shown  by  evidence  on  the  hearing  of  the 
case  on  Its  merits.  But  they  further  say  In  the  Instant  case 
"when  appellee  undertakes  to  exercise  this  right  In  tte  trial 
court  It  will  be  faced  by  the  contention  that  the  decision  of 
this  Court  on  this  appeal  from  an  interlocutory  order  has 
established  the  law  of  the  case  and  that  under  the  law  of  the 
case  this  contract  is  void,  whatever  the  facts  as  to  its  r^n- wal 
or  the  acts  of  the  parties  under  it."  We  think  this  argument  is 
unwarranted  because  It  Is  obvious  that  when  the  case  Is  heard  on  its 
merits,  both  parties  will  be  permitted  to  put  in  competent  evidence 
tending  to  show  that  the  contract  is  valid  or  invalid. 

Tj^e  petition  for  rehearing  is  denied. 

„  ^  ^  ^  R'CITiARING  D^ISD. 

Met«h«tt,  Pg   J,,  and  M«flur*»lv,J.  ,ffo»i«u"r». 


•s 

j3  ss&tt  I*©qq«  f'foJwoo It »cr ill  a&  no  Asnebisno*  orf  :iott  lltm 

»rf*  ©ToTtecf  a;*o«t  ad*  no  b9htG»&  xXt©»'ri«c  stew  a«8«'3  esoilT 

is  0^  bitXlr  &  csxfw  siroeco'iie  at  fiffp  axfj^i^jta  oxif  «T*i8«snq  o#  «i 

j9VS   ,qq:^.   .XXI     Vaa   ,t:^oJt-%I6   ,v   .00  MqO  i  ^^fitaU  ajag  ealaoe*! 

;0©s   •gqA  *XIX     SI9   .  «I^  to   timl  alB^nt/o'^  9il!f   ^v  aaXiag   ;8sa   .b«'4  M 

•Ses    .qqA   ,111     081    ^dJlB^    ♦T  flOa^^W 

«&  %e  ;h[aq  js  ebJm  el  lioXxiw   ^;rodi;rno«  fio^^fliv  «  1«  x^XMIbv 

al  jR0l;J3xmf.fl-^  "it.  tf^li*   OTi^aev-iq  ^lAnlaillsiq  a  baz  «*nlsIqao» 

(j-QBt^x:ico   dd;t  lo  lilblljsv  »tii  aX  doJLdw  lo  bXbskS  Bd^  ^be!ylAWa 

erf*  '^silcc   aiidi.;..   f-  ^Jasja  ei^  Mct  ei  io^niiaco  Bdt  ti  x-C^^olvcfo 

* Iji eqt.;  '^  '410*00 oil o Jnl 
!._  _    ..  „ -    i       .„   .;sd*  •<?;««  Itti^nlsXq  lot  Xesflwoo  Jirfi 

.... JL^v  9«f  ftXiiOTT  .ti    t*oA  IJ^atT  il&l  eci*  X>cb  toA  8SiiXincT-^»XXill 

('--'■^  y.r  •pjnii&eei  sdi  no  eoa&birfi  ^d  OTrada   ©tf  a»o  lirit  x^a  x^^*  *^* 

.   «..  ^OMttml  Qtiu  al  \AS  isdJiHt  x®^^  *^fi     ♦.a*lt?a  a*i  no  •a«o 

l3liJ^  9j^^  flJt  JjQfj^X's  aid*  dsitrxsrxs  o*  «»a[**i9&iiy  ©eXXsqqB  aedw* 

to  n;.isXoeJb  »fi^  JjsriJ  noiJnerfnoo   sa^t  ^d  i)90«l  »d  IIlw  *i  d-ix/oo 

sari  Tstftic  ^TtcSwooXToJni  OB  bciI  Xa-gqa  aid*  no  iiveO  iiri* 

9ri*  Ic  wsl   ' '  "        nm;  *.Sii*  fena  »eao   srf*  to  waX  ad*  feaiiaiXdi»*89 

•  Xr.rY  >fl®*i  «*i  Od    .  >    >«  :   ^   '^'''   i9Te*aritr   ^61cv  ei  *ojs^*noo  aid*  saAo 

ei   *fi"MM»T|'X"      '^  •  ■    ;Inlii..    ^        '' .*!  isJbcw  r. ^m-^-.-  ^xi*  to  8*0fl  ©ri*  no 

a*i  no  in&sii  &i    •^^:   *^*  sftdEw  *«£i*  auolvcfo  «uaos9Cf  bt*^ oBntjaMOis 

Bor      '-     ■•'■■■•■'' 'hqaioo  at  Sua  o*  j&©**isrxeq  ac   ...li  aSltf'JSq  d*o<f  ^ati-^^m 

...  -.,,^  ...    liiXJST  Bi  *o«'i*noo  ad*  *3d*  woda  o*  ^jslbn?.* 
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^'^REWRf'^S  LIMITED^   U.S^A.,    INC.,  ) 

^:'&   corporation,  )    ^,^,.^''- 

^*  Appellee,     ^^f'^'^ 

^^^---^.^  .^'^'  I     INTERLOCUTORS  APPEAL 

DREWRYS  BEERS,  I^>w4,a«fi-ooratlon,  )     FROJ^  SUP^OR  C 

JOHN  D»  BERNOSKI,  ANHB'Mi^SKl  ^        I     / 
and  HAROLD  NIMZ,  „..'        '"""*-^. 

yf-""      Apoellanta. 


^'"'        OPINION  PER  CURIAM: 

This  is  sun  appeal  from  an  order  denying  defendants* 
motion  to  Taeat*  an  interlocutory  order  which  provided  for  the 
issuance  of  an  injunction  without  notice  and  bond  "for  good  cause 
shown*  and  for  the  appointment  of  a  receiver  without  plaintiff* s  bond. 

Plaintiff  says  failure  to  provide  bond  on  application  for 
the  receiver,  was  an  oversight |  contends  that  defendants  cannot 
be  harmed  thereby  because  plaintiff  owns  a  majority  of  stock  of     y-^ 
defendant  ooiriorationi  and  asks  this  court,  under  Section  78  of   ^ 
the  Civil  Practice  Act,  to  amend  the  order  by  providing  for  plain- 
tiff* a  bond,  and  affirm  the  action  of  the  trialreourt. 

Kie  order  appointing  the  receiver  without  requiring 
plaintiff  <  8  bond  and  t.rithout  a  full  hearing,  after  notice, 
Justifying  its  excuse,  violates  section  54,  Chapter  22,  Ill»  Rev. 
Stats.,  and  an  order  appointing  a  receiver  without  notice  la 
Improvidently  entered,  unless  the  complaint  shows  an  emergency, 
in  which  notice  would  unduly  prejudice  plaintiff's  rights  of 
endanger  the  property  for  which  the  receiver  is  sought.   Simpson 
^»  AdkinSf  311  111.  Aqpp.  543,   Chapter  69  on  Injunctions,  section 
3,  requires  notice  unless  waiver  Is  proper  on  allegations  of 
complaint  and  affidavit,  and  section  9  requires  plaintiff's  bond 
unless  good  cause  is  shown  for  waiving  it.   A  finding  of  "good 
oause  shown*  Is  insufficient,  unless  good  cause  appears  from 
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9BU&0  &QOS  10)"  &no<;f  &a.s  n^lioa  itsosiit^  aoltoasJlal  tt&  I0  saiuvsa 

"io  irf^sc^a  to  x*-'^cLBffi  A  afiwo  Ti1ltal»Sti  •3U/:o«ti  x^foi^rf^  J&9f?XAri  • 

.V9S     ,  ,12  ^sJ<jsfltO    j^fl  iJoWcea  e©J«XoiT  ,»fittox«  »?!  sa^'X'^'^'^ 

Bi  eoiJfoft  tist>fi7lv  t9rl9Q9t  »  galJnioqga  *t«2)no  a?^  J>ns   ,a«J<;3' 

I0  aJdjji^  ffi*HX?niaIq  e»i&wt«'«l  tlubmj  bLu9V  osiiTofi  ilo4^  II 

nci*o©8    ,anoi;t£»m»r,nr  «%  ^-  •s^tn-ir'r      *f:>e    *qqA    .1X1  XX*   ,fflUMi   » 
to  ©nciJfi:^XJ  vi4«f  aaeXviw  ©oi^TQH  •-•niupen    j 

tc.oi.*'    "-r   v'.nl.r  n.f  V  .fvTnv  -^ci   nvodi   Ri    9S(i.«o  &093  *8#Xfl 
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the  record,  W&gncr  v,  Okner.  308  111,  App,  601,   That  finding  hep« 
reete  on  the  eoQDlalnt  whleh  must  alldge  sufficient  facts  justifying 
the  finding  stn&   excusing  notice  and  bond. 

The  ooaplaint  alleges  thjt  the  IndlTldual  defendants  are 
president,  vice-president  and   secretary  of  the  defendant  corporation; 
that  plaintiff  ovne  and  possessee  549  of  the  350  shares  of  stock; 
tj^at  the  business  of  the  defendant  corporation  is  excluelTe  sale 
and  distribution  of  plaintiff's  beer;  that  defendant  corporation  Is 
Indebted  to  plaintiff  in  excess  of  39,000,00  and  Is  unable  to 
pay  the  indebtedness;  that  plaintiff  owns  the  ootor  trucks  operated 
by  the  defendant  corporstlon  and  has  a  chattel  mortgage  on  the 
fixlmres  and  eoulpment  of  the  corporation;  thet  th*  defenajsnt 
corporation  is  insolTsnt  and  its  officers  refuse  to  execute  settle- 
ment papers  nrep&rsA   pursuant  to  agreement  to  settle  plaintiff's 
clalae  and  that  the  officers  threaten  to  collect  outstanding 
account?  receivable  and  withdraw  money  of  the  defendant  corporation; 
that  an  Individual  defendant  dr«^  and  cashed  a  check  drawn  on 
corporate  funds  payable  to  cash;  that  defendant  corporation  has 
Inventory  sufficient  for  only  a  fet  days  and  plaintiff  can  no  longer 
ship  to  defendant  because  of  the  state  of  its  account  and  that  It 
will  thereby  lose  custoajers  and  It  and  its  stockholders  and 
creditors  suffer  Irreparsble  d^aage.  Plaintiff  on  inforaaation  anfl 
belief  charges  the  individual  defendants  have  used  and  will  use 
corporate  defendant's  money  and  accounts  receivable,  for  ourposes 
other  than  corporate  to  plaintiff's  detriment;  thit   plaintiff  has 
no  legal  reaedy  and  unless  individual  defendants  are  restrained 
from  collecting  accounts  receivable  or  eelllng  inventory  or  aspets 
of  the  corporate  defendant,  or  from  withdrawing  money  of  the  corpor- 
ation, the  corporate  affairs  of  defendant  corporation  will  be 
wrecked  to  the  daaage  of  the  iiilalntlff  as  stockholder  and  creditor; 
and  alleges  a  receiver  should  be  aooointed  to  keep  the  business  of 
defendant  in  regular  and  noraal  operation  until  disposition  of  the 
Cause, 


t 

#ij^  s«r.  t&i vital  9ilJ  ^HdJ  •t3»XXs  liii»I<3ao9  «i!'' 

;aoi*;Cv  -fl4tii«ie5  «ri^  lo  X'X«^9'Xd«a  JbiSA  «rj|i»Bla««sq«»t>lT   ,tfi«l>l«»^f 

971S&I  ;ol?siC(irs8o  $A«>JbaelftJ&  a/it  lo  eaaoieiicf  aiU  ^t^l 

09  dJb&Sfi9li»£  ;rAiU   f:  '    it^niblQ  to  iiolifutftttalft  l>a« 

;  .«eBTa  Hi  ttltifli^Xq  «t  t>at<ia6Al 

fi9i&'i^<^  hdMt^^  idea  9At  as^c  lllJalar.    s.^A:}    \^»»al>%t<i*bnL  ad^  x^q 

«ya  fi-  '$^tfAit«  d  a«il  bam  a*$X^u%injnG9  SsiM^mt^  a49  ItT 

?tL^^fi«>lfc&  «ri^  *aH3    jrt«l*r«io<rieo  a^  ^«  sa&mqXMtx»  btt»  a*i>tmtxlt 

•»X*#@*  ^st9»ii9  e*  ««4tftsi  »*taei";to  a^£  tnn  Scmvlc*ml  tit  no l;r jsf«<rfoo 

in%l;f«nr»'^o$  JiWir'nAt«6  afl^  lo  ksacsi  vis^idil^lw  Aitji  aXcfsvlaMst  s^ni/oosa 

umjA  ffoltj^€N3*roo  tfLft68«ta&  Jalfcr    tfi[eA«  &i  e  ifcflol  a^^^ocri** 

Tp?5fler  on  cas  111?ji1jsXc  ^ft?-  9i«*  v»l  ^  ^{Xa©  lot  Jnaldlltiya  xnota^Yal 

.[i  bti&  tauQ&ot  statu  9ni   \g  9»y:.:9dd  in$Aa9t9b  •$  qlila 

^afi  B*isb£oM9e4t  a#i  fiAi  tX  ta£  ft&so^ejue  asoX  xcfa^'Hitf  XXlv 

ftae  aGlJ.4Jrac^/Jl  frc  tll?fil«r^      *«IBMi^  »Xcf.fl«»<l»Tfi  ^att^a  ^T;ci^l6«»^o 

esfi  XXlv  ^tfy  b9e.v  9rsuA  »ia»bi^\%b  Isailtwlbri  %Gf  aagri^e  lalXcv 

l^alaXij  t  Nrft    ;£r«a«ln3raA  «*«l#al«.--  nicr^oo  ttwl*  «t»ilto 

fr^niT^ssi  V1&  5tfi— ci^'^pf)  XsMlJlylfcfli  aafiXiw  £a*  ycbm^o^  tKg»I   ©n 
i*t  ^'icJaQ  «XcJiivl»««'s   •*etfe»9A  ^l^otXXoo  ao^l 

9d   1 11'^  r^-i;  *  c  -j.-c   Jfiaf.a*»'^c;  •■*itc«oa  a^W    ,nol5 

5'?o<lJ&»'if>  £n-d  t^^f; re?:;. --'-■'  7?    ^b      li^niHSr  ©ri;?   '■c  »|^?,Rsij6  eitr  e*  fcaias^w 
'to     i,->e.n.'?^:  .    ^_    .  :.•»    K^'c-' r-,   -J  '■  ft'crv    -  f>ifl'3S»^  m  aa^aXXa  !>«* 

t.r.r  -fslf.  J"l;inr  roii^-  ni  ;rfta£«ataft 
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In  the  affidavit  plaintiff's  attorney  affli^ns  that  he  kas 
knowledge  of  the  facts  alleged  and  that  they  are  true  in  subatance 
and  In  fact,  except  those  on  Information  and  belief,  which  he 
verily  believes  to  be  true. 

Plaintiff  does  not  allege  that  by  its  ownership  of  the 
majority  stock,  it  can  not  correct  the  matters  complained  of  within 
the  oorooration  without  calling  upon  a  court  of  equity;  and  doee 
not  say  why  defendant  oorooration  is  unable  to  pay  Its  account 
with  plaintiff*   Its  allegation  of  insolvency  is  a  conclusion;  it 
does  not  alleg*  that  Individual  defendants  did  not  have  the  right 
to  refuse  to  execute  the  papers;  nor  does  it  sufficiently  charge 
why  the  outstanding  accounts  receivable  should  not  be  collected 
nor  corporate  money  withdrawn;  nor  that  drawing  of  and  cashing 
the  check  was  not  proper;  nor  is  it  shown  why  defendant  corporation 
should  lose  any  oustoaers*    The  allegation  on  information  and  belief 
is  insufficient  for  it  does  not  indicate  for  what  purposes,  other 
than  corporate,  money,  merchandise  and  accounts  receivable  were  cp 
are  intended  to  be  used*   fhe  affidavit  accompanying  the  complaint  , 
does  not  add  to  its  sufficiency*   It  is  evident  that  good  cause 
was  not  shown  for  excusing  notice  of,  and  plaintiff's  bond  for, 


r 


the  appointment  of  a  receiver* 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
order  improvidently  Issued)  Section  78  Civil  Practice  Act  cannot 
apply  to  make  it  valid;  and  the  order  denying  defendants'  petition 
to  vacate  the  order  of  June  27,  1942,  is  hereby  reversed, 

ORDER  REVERSED, 


«ri  rioi/!w   tl;»if»df  fic«  aoi}jet"notnl  no  eaori^  *qs»x»   «9a«t  nl  b. 
ed#  1©  a[ldatert»ro  bJI  i:cf  ^«xiJ  ©g^XXe  Son  saoJb  llUnlal^ 

..   i£iola&lnsn£>o  ^  si  ^eaavXcBCEi  lo  aei^jB9»lX«  ■i'l       .Dl^niAXq  Ai 

^!4^h^  ^tfi  A,.-'    •^.^fi  >fr-.  sst.'ior.r' i«i-Afc  £»vhlrtbal  J«xltf".^»atXXj»  Jon  •• 

«.e-»r,arr^r,  t.,^'   ?«/T     ff-^wo   ^rcfftVl^osi  9Jru/e90A  }^iba&t%itto  siW  x 

M  "  tfl^bfielefe  "^rinr  flworis  Jl  ai  ion   ;i«qonq  Jon  ««w  3[a«{lo  » 

iffliolai  no  acl*«gaXr«  trlT         ♦a-ttBOJew©  x«a  woJf  ^Xwo 

•j-ijv    4»  .io«-jioq  Jsflw  lot  ttrntilbal  icn  asc/-   *'  ~-*   *n9loltti;afli 

:t«w  •I«f«Tloo©*s  «Jfgt;ooo«  fina  •«16fl.ario^*«'   j^o-ntu    ^*«f«1loq^oo  n^ 

asses  ells'  gfllxnecro!O5>0«  Jir,e.&ltt«  »tlT       «£eau  ©d   o?  bstnaJflZ  o 

^'  yg©  J&cos  t&Ai  .tn«&iv©  8i    '^        ^laneloitlAjri    ^"    '*  hbs  ton  a* 

^^ot  Rnc.^      f      -r    ■    -     '.,^j^j    ^T;-   e,r,i*on  gniswoxr  ict  nwoiia  ten  a 

*-Y«irleeorr  s  to  Jii«aJnloqq«  ? 

Jennao  Jaft.  a^lJoai*?  XiTiO  eV  noiJoeS    (ftetfeai  \£ta9Mroiqml  i9b 
nolttteq  *9tn»bm\9h  ^at%n9b  loMe  9tit  btiK  {JbiXsv  *l  9Ajia  ot  x^ 
,i>9nt9vm  xt^'^'f'*^  cl   gS^01   ,rs  •nt;!  -'to  ariJ  sJaojiT 


c\X^^ 


STATE  OP  ILLINOIS 
THIRr?     DI;5TaiCT 


..^ 


"^,. 


?oiRi  of  Pawnee,  In  San^is^a 
County,  Illlaola,       % 


ra 


ChXtteivl&n,  Jasaes,    'H,   Fielliyj 
Carey  E,   3&n^e     i\wX    it.     B* 
of  AudiUtf»a  of  tiie  1'own  of 


^la^  Termi.    d*   194S 
Agenda  No.   2 

I 


316I.A.  807' 


Circuit  Cv:>ur 


RIESS,   P.  J.J 


B«f«Mar»t9-App«llasita 


Yh»  P€t.lti<m0r-Appell«!e,  fcum  of  Pawn©*,   SankftBUMWi 
County,  Illinois,  filed  suit  in  tHe  Oirouit  Court  of  aaid  Cwunty 
Al^ainat  aem^re  of  tlie  Bo^rd  of  Auditors  of  the  Town  of  C'lpitaX 
of  said  Couaty,   Def aiici,aat.«>-A|>peliai»t«t  li^reln,  praying  th«it  a 
p«r®«E^>tory  frit  of  slandaaus  be  ord«r#d.  to  issue  out  of  mX^ 
Court  coBaMtmlias  tiie  DefeiaaanitR-Appellants  to  audit  and  upproY© 
for  payaent  Xim  olala  of  Petitlondr-^peXIee,   leased  upon  a.  final 
Jud^ent  entered  by  a  Polio®  Nfaglstrate*^  Ctntrt  on  09tou«r  I6« 
Xd-4yo,   froia  w^lok  jud^i^ent  no  appeal  had  l»e«n  tiyst^n. 

The  ioandamis  suit  %&»  filed  on  June  13,   1941,   and 
after  hearings  thereof,   the  Court  found  the  isoues  in  favor  of 
the  plaintiff  fmd  ^tered  Judgment  for  Petltloner-^Appellee  and 
against  Defendants-Appellants,  isrrmting  the  ^V'rit  ae  prayed  for 
In  thie  petition.     Frooi  that.  Judtpiont,   the  i>efendant»«AppelXMits 
have  appealed  to  tnis  Court. 


-  1  - 


^OjR 


yj 


^l 


'  K^ 


Mi&§    <OK    iMfMl 


CTliV.i..>.3,'<'.»>*^- 


%\ 


^l 


j'iinn9'i»' 


TiMt   pt^titian  isULleged  tlie  eatrj  ot  the   above  Judg- 
si&nt   la  txie  PoXioe  ''^j^iji^letrate's  Court  on  Ootober  15,  1941, 
for  l|173.^  and  for  $&,40   ooists,  tma   that  no  appeal  was  takon 
tiierefrom.  Xt  was  furthor  alleged  tiiat  a  oertlfied  oopy  of 
aaid  proceedings  inoludla^  Judipaent  entered  therein  wae  pz*eo 
sented  by  tae  petitioner  to  the  Soard  of  Toim  Auditors  of  said 
town  of  Capital  on  May  T,   1941,  witli  petitioner »»  attached 
affidavit  Uiat  it  wae  a  Juat  and  oorrset  olaljs  or  o^iarg© 
agaltiist  said  town;  tlaat  the  B&mtd  of  fo«a;  Auditors  la,&8  refused 
to  audit  a£td  allow  aald  Judssae&it  claim  bo   tliat  provision  could 
be  oade  for  Its  payment.  It  was  further  alleged  i.hat  the  audit- 
ing of  said  Judgment  la  a  ministerial  act  not  Involving  the 
exercise  of  offlol^il  dl@oretlaa,  and  that  Vm   refusal  of  @ald  ' 
:-;oard  to  audit  and  allow  ih&  uame   wm@  arlsltrary,  unlawful  f^M. 
la  violation  of  their  les«tl  duty  to  audit  and  allow  the  &mm 
as  a  claim  .a^inst  ssald  to«in.  Then  follows  petitioner's  ppfi:y&r 
for  a  ^rlt  of  Mandmaus  directed  to  the  respective  :isteiabers  of 
iiald  3o&rd  ooi^andlng  theia  to  aMlt  and  approve  the  @ald  olalii 
for  Judiyaent  and  coats  In  favor  of  the  tcmn  of  Patmeet  and  to 
£3alce  a  Certificate  of  their  aMlt  and  the  aiiiount  thereof  to  said 
Town  of  CflNPltal  and  deliver  the  same  to  Its  Town  Cleris  as  re- 
ctulred  toy  law. 

Defendants -Appellants  filed  taelr  answer  denying 
that  petitioner  had  obtained  aald  Judgsient  for  siaid  asaount  and 
coate,  or  for  any  amoimt,  alleging  that  after  trial  of  aaid 
eau«««  the  Police  llia^atrate  announced  that  ae  wotUd  $^lve  hie 
0|>lnlon  therein  on  the  day  follo^lns  i^tnd  that  defendants  are 
not  advised  and  do  not  know  whmm  juo^naent  ^nm   entered  la  @ald 
Cause;  that  on  October  2§,   1940 »  qu®   dollar  (tl.OO)  was  tendered 
to  and  accepted  i^  @ald  Police  Haglstrate  for  a  transcript  of 
eald  proceedings,  vhlch  was  called  on  Hoveiauer  16,  1940;  that 
defendants  deny  that  a  certified  copy  of  the  proceedings  of  the 


lo  %'^.iu  jt,t-j<iiLa'jii>/jt  %,li«iii#  b9»*SJjn  n»^w*ttjl  iu«  .*'  i 

-iirS(|   J3£w  ul^to/i.!  Ii«i>a»^£»»  4WMSj^irt,  Stfilb^^^tU  tt^li^  4 

tei^^&if  Ax^  ii'%&^ilMt>A  itwoT  \o  jBf<i«oa  fal#  ^«rf4  )iv«o#  blMM  SMUafnt 

U^^^^mJGbjj   s.-^^f'n^lu'i^  soft-  SMSsa  «mI#  woXiJB  boM  Slbtu^  o4  tnuHt 

.^1  o'  ^j^^   ie«xii&  i><i«  .»iJE»uA  «>j  t^ATb  x«a»x  *a<ua  )«  M»i4AXttXv  m 

o^  mm   ,«i€i.rw«^  to  avpt  »^  *fce>  -xoY£.!r  aX  AIM*  JbiW  ■fli—^mt  "K^t 

■•-.sfeaR  'sXeAi^  !*»Xit   5-irf5».iX#<K|^V>si*Ui4««lt«C 
jbXii^s^^  9A  amxiS  bmmia^tmx'  ftSJe^^i^e^  99US4A  «<tf  «— »<!• 

.ui»«iftb!t^^   >^^  %%it  «^/!'X^h1^m$«  9&XX«»f  &X«ft  ^    h9>HSH9^M  iia»  •! 

'(^viittovai-l  uc  s»^lJUm  Bftiw  iu»i4Mr  ,i;a0XI>«««e^  6X«« 


Polloe  Magistrate's  Couz*t,  Inoludins  @«^l<i  Judgment  and  ooBte 
were  presented  to  %lm   Auditors  of   the  Toim  at  Capital  by 
petitioner  or  any  person  for  hXa  on  May  7,  or  tbat  petition- 
er's affidavit  of  oorreotnea@  of  eaid  olaia  was  attaohed« 
and  states  that  in  Febrtiary  1940,  there  was  presented  to  tsaid 
3oard  of  Auditors  of  Capital  Townsaip,  a  letter  froa  ti&e 
Poliae  lla^8trate»  whioh  in  pi%rt  aet  forth  that  on  Ootoi:>c»r 
23,  134D,   a  Jfuoi^ent  amounting  to  ll?6.^  plus  eouurt  oosts 
of  #6.40  was  entered  against  Capital  fofmship  in  favor  of 
Pawnee  Township;  that  said  letter  w&s  aeeoapanied  by  what 
purported  to  te  an  affidavit  s&mA   statement  by  th@  Supervisor 
of  said  fown  of  Pawnee «  piu*porting  to  certify  that  C-apital 
Township  is  indebted  to  smid  Pawnee  Towneiiip  for  the  antowcit 
of  said  Judgment  and  ooats;  that  i»gain  in  Hay  1941  the  »&BSt 
etateiaent  ^^   said  parties,  purportins  t>o  be  subsorioed  and 
sworn  to,  vma   again  presented  to  the  3o«ird  of  Auditors  of 
Capital  Township.  Defendants  admit  sM&h  auditing  to  be  a 
ministerial  aot  bat.   deny  that  it  does  not  involve  official 
discretion.  They  deny  that  such  refus^al  to  audit  mtd  allow 
Judgiiient  la  order  that  same  ®ay  be  jmid  was  arbitrary,  un- 
lawful und  in  violation  of  their  duty  and  say  that  said 
olaisB  is  unjust  mid  that  tliey  ar$  advised  that  such  JUTi^J^iaent 
is  a  nullity,  mxid  aa^  that  they  be  dismiased  with  their  costs. 
The  «ajnswer  is  a  denial  of  affirmative  allegations  of  the  ooa- 
plaint  and  created  no  new  issues  ncHr  defense  which  required 
a  reply  by  the  plaintiff* 

AppelXants^Defendants  assigned  error, 

(1)  In  holding  that  said  claia  was  presented  at  %ii» 
propex*  times 

(2)  That  said  olaiat  was  presented  in  proper  fora; 

(3)  That  said  olaitt  was  prap&rlar  presented; 

(4)  That  judgment  ims  a  valid  jud^paent; 

<5}  That  the  <:^rder  of  the  Court  is  contrary  to  lav, 
«.  3  - 


^^  XnJl<!i»0  to  Mi^  •h^  to  nt'iStiMtA  «fLS  t»i  bmiommt^vii  0Vt^ 

^:>  <idV«A  ini   ail£jeitF*e1  iJ»#£<;#vO  #it<iXiQMi  &«*»#2»  aunr  0K«4I$  to 

^.^-4»  t^  b'-finr  ^^«X  JbJtA^  ^Mi#  ;qliteflv»t  mmma^ 

'zoftlv^Ml^'  ^tt4i  eci  «tf  vi  Jbv^oa^ruKt 

>^    »<L^    °X(»t    qJUlAISWo.    !»«li«r«>i   L  -.  -j^titmL    •!    qliteMMl 

o^  l»3L<t»"s  i^^fti  ^ft^  tA«S  "tmfi     .a<iXie*toiitb 

"im  ^vs^^utltn&  nam  bi.mr;  t^  x^^  ^mh^  $mfis  it#&^  ni  #aMij|Mtt 

Mj^  <i^<^<i  V'8)  t^^&  \tut>  'U96i  to  floiJiiXoiT  Ki  ba*  JJrtnml 

,-so'*ri»  !)ai\&j.%s,ri  »jrAfii>fMit«iS««#aiiiX»qi|A 
Pil?  Jtii  fe«4iW:<=«'i.i   s*»»-  »Jt«X9  Ma.  tUblGSi  nl   (i) 

tlMi^A^ftrKi  xi'x^KiOHq  ttJC(«?  mluLb  l>X«a  #«<!:  <&) 


A^eXl«e-Pf»  tit  loner  la  Its  ticlet  r«Xlea  1^01%  t^ 
folIovlQg  for  Af flnaoi-ioe  of  the  Oraor  of  the  TrliU.  Oourti 

(1)  That  no  Report  of  the  Prooeedln^  a,t  %h»  trial 
was  filed  and  Inoorparated  In  tne  reoox*d  filed  in  ti^ls  Court, 
and  slnoe  error  aealiyied  for  reversal  Involved  natters  of 
evidence,   tiiie  Court  of  review  oarmot  oonalder  the  eaiae  and 
siiould  dlaolee  tiie  appeal  or  affirm  Va,&  Os^er  of  tne  frlal 
Court* 

(3)  thB.%  in  tne  abeenoe  of  euon  Report  of  l^ooeed- 
-  ln|(«  at  tile  trial,  this  Court  la  required  to  presume  that 
'    tke  frUH  Court  imd  suf flolent  evldenee  before  it  to  Justify 
issvm,n<m  ^or^'a  Writ  --f  Maadaame. 

(3)  H&at  the  errors  aeslsned  were  not  baeed  upon 
leauee  made  ^  tke  pXeadlnsu. 

(4)  %at  the  auditing  of  a  Judgamtt  aisalnet  a 
town  preceding  provlaione  for  payment.   Is  a  mlnlssterlal  aot 
not  Involving  official  discretion,   the  tserforjscnce  of  wliloh 
can   be  ooereed  t^y  niandmvius. 

{&)  That  juoi^iient  b^  a  Court  having  Jurli»dloUon 
of  the  parties  and  aui^Jeet  jaattt^  eanaot  be  eollateralljr 
attaOKed  In  a  Buandataius  proceeding  Isrcught  to  enforee  ite 
pigment,  laut  Its  validity  eould  only  t»e  qisestloned  by  dlreet 
appeal  or  petition  for  Writ  of  Gertlorari,  r  j  provided  lay  lew. 

Slnoe  no  Eeport  of  Pt*8eeedlnsa  at  Uie  trial  ncaf 

.any  Oertlfleate  of  thtf  Trial  JTudiie  tn  relation  thereto  vias 

I 

'  Inoorporated  in  the  record,  this  Court  is  not  in  a  position 

to  review  errors  a«ei£:ied  vhloh  are  oased  upon  a^tterie  of 

evidence  aot  so  ptPeB^rved  and   therefore  not  oefore  this  Court. 

iCUpatrlok  v.  Sohaltt  303  111.  App.  15,  24  N.  E.  (2<i)  224; 

People  ex  rel  ileDonough  v.'^Jherwin,  361  111.  403,  196  N,  E.343; 

lUurtford  Aeeident  &  Indemnity  Co.  v. Federal  Elec  Coarvany 

887  111. App.  616,  4  H.  E.(ad)  806.  In  the  abeenoe  of  a  Heport 
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i#jen  b&rltamit  Xa«r«3wv»<x  -tot  l>«RdJt*a«  'son'sa  atmia  kmn 

X«X*x?  «»jiJ  to  't:»in  '  Qii9  snXVUi  's.o  Xiiecfctto  »Jii#  anXAsit  l)Xtfoii« 

%%k4^  totit^  9ea#l>iV9  ^a^lollXifm  hmd  ^«ufoO  X«l^  •«(# 

l.tlJ^ttq  «ws  X«iq[«|«i 
tnoqm'-  ,^X0   .(iqA.XXZ  Tat 


©f  Prooft^dlngn  at  %he  trial,   this  Court  is  required  to 
ftSAUse  that  tJ4«  Trial  Caur^  Had  sufficient  ffvidence  before 
it  to  Justify  ite  order.     Kilp»trio>t  v.  SeJamitt,   nuora. 

It  ifl  th«  veil  settled  law  of  thizsi  state  tiiat  the 
auditing  of  a  Judgaeiit  aisaia^t  m  toma  so  %ha.t  provisions 
tsay  ^  im,^e  for  its  p&ymtnt  is  a  miniaterial  aot  imd    when 
la  proper  fojw  itairolTe^'  m*  ®x«r0i§«  of  official  di.««sr«tiaa, 
\  and  suoii  audititsg  aM  approval  laay  properly  Oe  oo«rced  by 
aandm^AS  prooeedlngs,     Feopla  ex.rei  Baird  &  Waraer  v.  Lind- 
heiiser,   3?0  111.   424,  19  U,   n42a)  336;  Town  of  Lyom     v. 
CoolQise^  89  111.  aS9j  People  ex.rel  ll^Tymoxid  v.  Chimvsjo    ft 
A.  H.  Oo.  193  111.  3S4,a67  -  #1  M.  E.  1063J  PUToell  ▼.  Town 
of  Sear  GrmK,   138  111.   S^4,530  -S8  M.  S.  106S.     Judgments 
a^eiinit  %om%&  are  a  to'm  oharg®  ajid  wiiea  oolleoted  »re  to  1m» 
paid  to  t&«  persons  to  whom  taey  sliall  Imve  been  adjudged. 
fMe  Board  of  Town  Auditors  iaas  ao  discretion  to  refuse  to 
audit  a  valid  Judsaentt  asalnst  a  town.       loore  v.  Town    of 
Brownias.   373  111.   683;  37  S.   S.  (ad)  533. 

Xa  Town  of  Lyona  v.   Coole^e,   et  mX,  69  111.389, 

&38,   it  is  aptly  said  "Slanidamug  la  tli®  proper  remedy  for  ea- 
/ 

forcing  ta©  Judgment  5*s«inet  the  "town  by  eoiapellins  tixe 
;^ard  of  4uditor^  to  audit  m%^  certify  the  aiaouat  neoessury 
to  aatisfy  th&  Judgment,  whieh  is  deelsared  by  t^e  lat^  to  be 
$k  town  onmr^e,   so  t,im%  tiie  satae  ^^s^  be  included  in  tUe  aiaoimt 
of  gioneya  to  be  levied  on  tlie  taxable  p£*ope2*ty  in  the  town, 
»nd  when  oolleoted,  paid  to  the  persons  to  whoa  it  h^ia  been 
ftdjudsed.     The  People  ex.  rel  Glty  of  Cairo,   5<>  III.  165; 
City  of  Qlney  ▼.   Harvey  ibid.  454j  Ro^rs  v.  The  People  ex 
rel  m  id.  164;  Feoria  Co.  v.  dordoa,  m  id  435." 

It  is  alleged  ia  the  petition  ^ind  admitted  in  the 
answer  that  a  dtatesient  was  filed  with  tiMs  Board  of    'I! own 
Auditors  of  tae  Town  of  Capital  oi^itainine  a  reoital  oonoem- 
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leMv     Nift  $o.f.  Lmi'mS'^inlm  «  ai  :^^mc%.fiq  »#!  tot  •I>a«  ^tf  '%am 

.'i  .K  8ft»  cea.^fi®  .1X3  '^^-^^   ,,>i?»ino  «xjMie  !• 

.iSea   ib^)   »n   .{!  T«  <«««   .XXI  S^   taRXRvo^ 

«d  oi  ^.(>rX  ^*  vi  i»r3MuCe«fe  «i  ii»iii«  ^4mms^l  *At  t^iiMi  ol 

/i##«f  ««i!t  jx  i^ai»  oi?   ^'js«»Q*t»q  »Mi  i$4  hlaoi  ,6$JO»iX^^  iiMkr  AAA 

^a£x  .ax  06  t»i£<io  tc  t^io  x«»^  .x»  •x<{««<(  ma:    *bm9^\M 

'  .^i>  ^    ■'/   tcag  «noiAnt»«)  *v  .»&  jaX^ttcK'.  ;^X   .AX  6»  Xv% 

il».-  '  ^  fi>»l«r  i>»Xil  mtm  9tma»^A99  »  *»M  I^vmb* 


log  tkt  JudjgpiMtetit  l^  the  Polios  Ilij^striite  ^'^ocoHiwttllta  t)^  a 
pturported  affidavit  of  ta«  Supervisor  of  th.e  Town  of  Pa^aee, 
certifying  v.xe  assouat  aad  aaturt  of  tiie  claim,  during  the 
moaUi  of  February  oiJixL  aigain  ia  tiae  aioatia  of  l^,  iat4i,  pur- 
porting to  be  au^soribed  aiM  sworn  to,  was  presented  to 
tix«  Board  of  Auditor®  of  Oi^itaX  foims&ip*     leithftr  %h» 
tranaoript  tt,or  form  of  %m  judgs^nt  befor®  the  Polioa 
8la8l«tr&te«  wkie^  i0  alleged  to  lae  a  nulXit;^,  oor  tii»  Oi^itv 
Of  toe  affidavit  aoooiitpan;ri£i£  tJ2@  oX^iim  filed  with  ths  Boaxik 
of  Toim  Auditors  are  preserved  ia  t^  record  and  iir®  ti*ere- 
for«  not  before  tiii@  Court,     fm  m&t^  ount&ntlon  here  tliat 
th«i  aasae  Is  ix*regular  and  a  imllitj  eatt  tev«  no  foroe  n.& 
ogaiaat  the  affinitive  fiBdi:a@  ausd  order  of  tii«  Trial  Gowt 
tco  t^«  eoatr-'iry. 

While  we  }mv&  aot  fully  dlaoussed,  w©  have  or«re- 
ful-ly  ©oa8id(sred  all  fiaeigsmenta  of  error  set  forth,  in 
D€sf@ttdaiita-Appellattte  brief  and  we  find  no  reversible  en;*or 
in  tli«  rooord.     Tli@  Judsooat  of  the  Cirouit  Court  of  Stm^smm 
County  will  tla^erefcKre  b&  nftxvimal. 
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.if'iioo*i  m£S  al 


)S 


STATE  OF  ILLINOIS 
APPELLATE  COUKT 
THIRD     DlST«iOT 


(}«a0ral  No.  9346 


Mildred  3^l£a3Psai>n«  iiifflliUstra- 

trlx  of  tae  SsialN^  Qf  Joim  Z, 
Sturgeon,   Deoe^ed,     '"""'*'--««„^ 


Term  A.    i.  1942 


JLeil, 


A«^enda  Mo.  8 


)«J  1  ti 


Plalntlff-A||sre^U||e 


) 

)       ^ 
)  Appeal 
4^  Clrovdt  Qairt   of 


8 


Cllftoo  <4uartoa«   a  raloor,  hf 
Lest^  K.  Vaaderer,  ais  Quardlaa 
ad  intern, 

Defendant-Appellant     ) 

aiESs,  p.  j.s  *««***^'  / 

Judgment  was  entered  upon  the  Terdlot  of  a  Jury  in 
an  aotloB  at  law  in  tort  in  the   Circuit  Cotu't  of  'lontgomer^ 
Couatj,  Illinois,  on  Deoemlt>er  31,  1941,  for  the  aua  of  iSO(X}.00 
and  ooets  of  suit,  in  favor  of  tfaie  Plaintiff-Appellee,  Hildred 
Stui^eon,  Administratrix  of  the  Estate  of  John  E.  Sturgeon,  de- 
ceased, &ai.   against  the  Defendant-i^pellant,  Clifton  Quarton,  a 
minor,  represented  by  Lester  K.  Yandever  as  his  attorney  ;md 
Guardi/m  ad  Litem.  The  suit  was  based  on  the  alleged  negliseooe 
of  the  defendant  and  arose  out  of  an  automobile  collision  between 
two  oars  respeo timely  driven  by  defeMant  Quarton  in  aa  easterly 
direction  and  siy   plaintiff's  Intestate  sturgeon  in  a  westerly 
direction  along  Federal  Aid  Route  38,  a  *blao&  t^"  highway 
with  uaaariced  center,  at  a  point  about  one  mile  west  of  Litchfield, 
between  1:30  and  3  o*clooJc  A.  M.  of  ^igust  4,  1940.  The  collision 
resulted  in  grave  injuries  to  both  drivers  and  in  the  subsequent 
death  of  plaintiff's  intestate  Sturgeon  on  v'^ptember  2,   1940. 
Successive  motions  for  a  directed  verdict  for  the  defendant  were 
interposed  at  the  close  of  plaintiff's  evidence  and  of  all  the 
evidence,  followed  by  defendant's  motions  for  Judgment  notwithstand- 
ing the  vez^ict,  and  to  set  aside  the  verdict  and  grant  a  new  trial, 
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All  of  wiUch  motions  w«r«  denied  oy   the  Trial  Court.   F'roa 
%k9  Above  rullQge  and  Judgaent,  the  defendant  has  perfected 
an  appeal  to  thle  Court. 

Before  the  trial,  eult  «ae  dlsntiesed  as  to  Coy 
Ouarton,  father  of  Clifton  Quarton,  who  had  oeen  joined  as  a 
fto->defendant  therein. 

The  oomplaint  alleged  that  defendant  negllj^ently 
(a)  failed  to  keep  proper*  lookout  for  weett^ouad  traffic ;(b)  to 
aaintain  good  and  suffieient  brakes  <m  hia  oar;  (o)  to  give 
warning  that  he  waa  about  to  turn  his  vehiole  from  a  direct 
oourse,  as  required  by   Sec.  66»  GPh.  95^,  111.  Rev.  Stats.; 
(d)  drove  eaae  at  exoeesiYe  speed  without  proper  regaM  to 
traffic  and  use  of  highvajr  in  violation  of  Beo.  49  of  said 
Chi^>ter|  (•}  failed  to  tiu*n  to  right  of  center  of  hlg^vaj 
while  paesins  in  violation  of  Sec.  56  of  said  Chapter;  (f}drove 
to  left  of  center  of  hi^hwa^r  againat  plaintiff's  iBteetote*3 
automobile.  IXie  Oiure  Qsf  plaintiff  and  plaintiff's  intestate 
««•  aleo  alleged.   Def ei^iant*  s  answer  denied  all  said  alli^a- 
tioaa  of  neslii^ence  by  him  or   of  due  care  as  alleged  )xy  plain* 
Uft. 

(M  appeal  >def  «andaat  assigns  error  by  the  Srial  Court 
in  ovtoTuling  hie  various  motions;  in  adiaitting  inoonipetent 
evidenee  for  plaintiff  and  exeludi^ng  eospetent  testiMooy  offered 
by  defend?int  and  in  giving  or  refusing  certain  instruetions 
offered  by  the  respective  parties,  and  asics  that  the  cause  be 
reversed  by  the  Court  or  rewersed  and  re^uided  with  directions. 

As  to  the  tirae  and  place  of  the  ooUisitm,  the  location 
sad  conditi(»i  of  the  wreoK^  oars  and  the  subseqiient  ph/sioal 
condition  of  tae  parties,  the  witnesises  were  in  substnntial 
agreearat.  Froa  the  evidence,  it  appears  that  on  August  4,1940, 
between  1:30  amA  2  o'clock  A.  M.,  defendant  Clifton  4uarton, 
aged  20  years,  whose  father  was  a  farmur  residing  nerr  Litchfield, 
111. ,  was  returning  hone  alone  froa  a  daaoe  at  the  **  Golliseus^ 
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or  Tarro*8  BaUrooa  at  3eald,  where  he  had  gone  about  11:30  P.M.; 
that  he  was  driving  a  1936  Chevrolet  sedan  owned  by  his  father. 
In  an  easterly  direction  over  Federal  Aid  Route  38,  a  hard  sur- 
faced "black  top*  road,  with  unmarked  center,  known  as  the 
Litchfield-Gillespie  road,  at  a  point  approximately  one  mile 
west  of  Litchfield;  that  the  plaintiff  intestate, J<^fcui  E. Sturgeon, 
aged  35  years,  a  laborer,  who  resided  with  his  wife  and  five 
year  old  child  in  Litchfield,  was  at  that  time  and  place  driving 
hie  1933  Oldsmobile  Ci&a^9   along  said  highway  ia  a  westerly  di- 
rection froffl  Litchfield  toward  O-illespie,  after  leaving  "  Skinny 's" 
restaurant  and  tavern  where  he  had  spent  the  earlier  part  of  the 
night,  when  the  collision  occurred  between  the  two  oars  going 
in  opposite  directions,  wherein  both  the  plaintiff^ intestate  and 
the  defendant  sustained  serious  injuries  and  plaintiffiyintestate's 
death  followed  on  Septeaiber  2,  1940.  The  testlaony  further  shows 
that  the  ahock   and  injuries  to  both  parties  rendered  them  uncon- 
scious of  and  unable  to  recall  what  occiiirred  at  and  iiffi&ediately 
before  the  tine  of  the  collision  and  that  no  other  person  or 
persons  occupied  either  car  or  were  present  at  the  tiaie  and  place 
of  the  collision  and  resultant  injuries.  Ho  marks  of  any  kind 
Blade  by  the  wheels  or  fraaework  of  either  car  were  found  on  the 
•black  top"  which  might  otherwise  have  been  circumstantial  evidence 
of  the  respective  locations  of  the  two  oars  on  the  highway  at  the 
tiae  of  the  collision.  Scattered  glass  was  found  on  both  sides 
of  the  road  and  in  front  of  both  cars.  Bie  left  front  portions 
of  both  oars  were  badly  laashed  and  twisted  ft^om  apparently  violent 
iiapacts  clearly  shown  on  five  photographs  admitted  in  evidence 
by  consent  of  parties  aa  showing  their  true  condition.  The  wrecked 
oars  were  found  at  a  distance  40  to  50  feet  apart.  The  Stiirgeon 
Oldsoobile  Coupe  was  standing  at  the  right  or  northerly  side  of 
the  road  and  was  facing  westward  in  the  direction  in  which  it  had 
been  traveling,  with  two  wheels  in  a  shallow  ditch  and  two  on  the 
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9ds©  of  tiie  •'blaok  top* ,  with  Its  left  front  wheel  bent  down. 
The  Chevrolet  driven  by  the  defendant  was  found  at  the  outer  or 
right  edge  of  the  opposite  or  eouth  side  of  the  "blaoV.  top* 
portion  of  the  roadway  in  the  direotion  in  which  the  o&r  nad 
been  traveling  eastward  and  wae  lying  upside  down  with  the  front 
•nd  faoins  in  a  northeasterly  direction.  Some  springs  and  parts 
of  the  oars  and  shattered  glass  were  soattered  on  the  hi^shway 
between  the  two  oars.  Cm,   the  following  aornlng,  a  epot  reaestblins 
blood  was  noted  hj  one  of  the  witnesses  on  the  northerly  side 
of  the  center  of  the  hi^way. 

The  first  person  to  arrive  on  the  eoene  shortly  after 
the  ooourrenoe  was  plaintiff's  witneee  Herschell  Donaldson,  who 
resided  in  Litehfield  where  plaintiff  intestate  and  defendant 
also  resided.  His  testimony  waa  imoontradioted  and  was  corroborat- 
ed by  nuserous  witnesses  ae  to  oonditiona  at  ^Uie  eoene  of  the 
eollision  and  was  in  substanoe  as  follows;  Tbat  he  had  oocasion 
to  drive  along  the  Litohfield-aillespie  road  at  about  1:30  o'clock 
on   that  aorningj  that  he  there  oaiae  upon  two  oare  -  an  oldsiaooile 
standing  on  the  right  or  north  side  of  road  and  facing  we@t,  and 
a  Chevrolet  lying  upside  down  on  the  south  side  of  the  road,  facing 
northeast.  The  oars  were  approximately  40  or  SO  feet  apart.  The 
Chevrolet  waa  aljsoet  in  the  ditch  and  the  Oldsmobile  had  two  wheels 
on  the  shoulder  and  the  two  left  wheels  on  the  *bl«tok  top"  road; 
"when  X  got  there  I  got  out  of  car  and  the  fellow  in  the  Oldsmobile 
0oupe  (plaintiff' 3  intestate)  was  standing  up  and  holding  his  ara 
on  his  forehead.  I  aei£^  if  he  was  hurt  but  he  didn't  answer.  I 
told  hia  he  better  go  and  get  in  lay  oar,  and  I  would  take  hia  to 
the  doctor  or  hospital.  He  didn't  answer  and  I  went  to  loo]£  in 

the  other  oar  to  see  if  I  could  help  whoever  was  in  it,  and  when 

other 
1   got  over  thex^  the/fellow  (defendant)  was  lying  in  bott(^  of 

oar.  As  I  resoember,  the  osr   was  upside  doim.  He  was  bleeding 

^roai  nose  and  mouth  and  there  was  quite  a  pool  of  blood  there. 
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imsi  -imf  )«ti.^  t^^jiv  »x  aoU^siMnajt^  ctcUF  al  ^imbmn  sjU  lo  iioi^*B»q 

&A'J»<4.%«ilytir  ^ ''<««»  ew#  eoi$ir  -misum  9nAM  i^;^  it«iU  isKliruMi  tmiit  ao 

Hlist^M  0«$-  kind  i^M^iimiMfy  ^si-S  M:m  i^ilh^tii  ul  itomlB  bmi  ^^Saftt^A^ 

{hfi&'s,  ^^i  :%&/^.lki*'  «^  Hi!  tiX-3^Mv  ili%l  oni  ^t&S  bUA  vtstiUilfsd^  tul^  iK 
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.9'»(l&.7    MoJtf   t«)    I«U>q   A    «iilii/P    MAW  91t«&t    &«|»   it^MME  |$IUI    9900  Mi^rtt 
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I  turned  him   over  so  lie  wouldnH  strangXe  In  his  own  blood« 
took  him  toy  ahoulders  and  tried  to  piill  iilra  out  of  the   car,  be- 
cause I  thought  he  was  the  voree   hurt  of  the  tvo.  I  couldn't 
pull  hla  out.  Sis  feet  and  legs  were  evidently  ovaght  under 
the  cushion."  Witness  Donaldson  then  telephoned  a  call  for  the 
Carroll  ambulance.  He  followed  the  amoulance  back  to  the  scene 
of  the  accident.  He  testified  that  he  did  not  talk  to  Quarton 
at  the  ear  because  "he  was  passed  out,  and  didn't  say  a  word;* 
that  until  he  went  to  call  the  ambulance,  hla  was  the  only  oar 
there  other  than  the  two  involved  in  the  collision.   He  stated 
*I  didn't  pay  '^n^  particular  attention  aa  to  where  they  etniok; 
couldn't  tell  whether  they  struck  on  north  or  south  side  of  road. 
I  didn't  look  to  see,  one  way  or  the  other.   There  is  no  curve 
In  the  road.  At  that  point  there  are  several  feet  on   each  side 
from  '^black  top"^  to  ditch,  it  is  quite  wide,  not  muoh  of  a  ditch; 
would  say  from  the  'lOlack  to^  to  the  fence  was  13  to  14  feet; 
quite  wide  on  both  shoulders.  The  road  is  level. '^  Sturgeon 
spoke  no  words  that  witness  could  gather  but  Just  moaned  and  was 
mumbling  someone's  aaae  but  he  didn't  recall  who. 

Wayne  Bandy,  a  State  police  officer,  of  Litchfield, 
testified  that  he  was  called  to  scene  of  aocid@nt  about  2   o'clock 
in  the  iaoraing,  arriving  about  2:15.    He  gave  similar  descrip- 
tions of  locations  of  cars  and  of  highway  as  other  witnesses.  He 
stated  that  there  were  no  obstructions  on  highipay  which  is  level 
for  at  least  a  mile  and  parallels  tJie  Big  Four  Railroad,  and  that 
he  coulcui't  tell  where  the  two  cars  collided  on  the  highway. 

Clarence  Estell  of  Litchfield,  testified  that  he  was  in 
the  used  car  and  repair  business  and  knew  Sturgeon  ^ho  had  done 
work  for  him;  tJiat  Sturgeon's  1953  Oldsmobile  Goupe  would  go 
56  miles  an  hour  when  drivsa  on  the  afternocm  before  the  accident. 

Jaaes  Ronan,  a  garage  raan  of  Litchfield,  testified  that 
he  went  out  to  8«ene  of  accident  in  early  aorning  of  i\ugU3t  4th, 
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i*nhlit€ic  .  »#  ««!.?  tc  4^*J!|l  »»*!«'»  edJ'  sa'*  ojS  t^j^aoiia  X  9«immi 

*:^o^  A  xtm  ^^s&ilb  hum  ^imt  h9^iM%  bmsh  Ari"  &aua&»d  «xao  qMJ  i< 

•£.;«&  '\&ljKr,   **r^'*  *"«w  »iM  «aoji^Xi»cfe.  siii  XJjso  »«t  J«s«  Sii  Xi4i3*j  <t«ii^ 

b^^tJ^B  vY.       .M...zBX£l0t>  ini&  ffli  firvXcfcX  o*-*  »if*f  luKliT  -fsiii©  »'mJlUi 

j^€»f»l  *X  oS  iiJ.  aistr  9f©ii«1t  tutJt  a*  ^c4  ,^o*sid'^  eui*  moti  x»4  i)Itfo« 

ftoee^s^'.'''^^     '  .  rsv*X  Bi  l5ao«x  ^liSS*     -«'aKs*i««>jl«  ^©cf  b©  »^1»-  93litp 

■■■■■■  IX*®«i  ,t*«RS<X^  »i£  ^.v«  -.--.r.i.a  »»9fio«Hn©e  aicii<i£iaa 

^.d'.-.av,:».x,c^^.   .'.o    i-snoXn©  ®«XX»i5.  !»^.e#a  J»   .T^&flja*  »sit^W 

-yd     ,a©«s#iSs^Jt»  -^SJl^o  ««  V'?-''ii:j..a  lo  bp.it  a-aat.  to  aaoi.?ie©oX  to  •scl# 

j;«v.©X  «1  Jileii-:-  a.M  co?  sfloX^ajyrtis^ti  on  #is»w  evdiefc^  4:«^  Jb«JfA«lt 

•;tft.ty  fji.^.r'    ,I>«4&-'UXj^j,  -liMl  JSi8  eiii  8X»XXjkiac5  i>£»a  alio  «  ^anaX  .i^ji  ■stft- 

,^:mi^d£L  9di  ae  Isa^Iil'i&ib  s*©^  &wS  ^M  n»xiw  iX»^  #'ci>Xi«»  Ml 
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where  lie  "found  two  Tery  badly  wrecked  autoiaoblles.*  Subiitaii- 
tlaXly  the  Bw&e   looatioa  and  deserlptlon  of  the  oars  »nd  hlghwajr 
was  given  by  hXm  &&   i^y  other  wltaeseess.  He  testified  that  "there 
was  quite  ^  Mt  of  glass  on  the  road  -  glass  and  aprlnge  and 
parte  of  the  car&,  scattered  from  one  to  the  other  on  highway 
for  distanoe  of  15  feet.  There  imas  quite  a  bit  of  glass  in  front 
ot   both  oare,  aleo  glass  on  pawement  between  the  oars.   Thez%  is 
nothing  elae  I  oan  add  aa  to  condition  of  the  road.*  Qa  cross 
examination  he  stated  tnat  "glasa  was  sea tiered  from  one  oar  to 
the  other »  el ear  aoross  the  road  and  between  the  earn,     I  didn't 
loo|:  to  see  whether  there  was  any  marks  by  whieh  1  oould  tell 
where  the  oars  oollided,  and.  didn't  reaoh  imy   decision  as  to  that.* 

Harley  Carroll  of  Litchfield,  testified  that  he  was  the 
embalater  and  funeral  director;  that  about  Is 30  in  the  tiorning  of 
August  4th,  he  received  and  responded  to  a  call  for  an  aj&^ulaiio« 
to  so  out  to  the  place  of  oollision;  that  Stux*g;eon  had  already 
been  taken  to  St.  Francis  Hospital  in  a  private  vehicle;  that  the 
occupant  of  the  Chevrolet  (defendant  Quairtan)  was  still  in  the 
ear  imconseious  and  one  of  the  passers-by,  who  had  stopped  at  the 
scene  of  aooident  had  a  flashli^t  and  witness  got  inside  ear 
and  foui^  defendant  Quarton,  and  des(sribed  his  Imnditlon*    Be 
further  testified  that  "Leighton  Brawley,  ay  father  and  a  fellow 
named  Wolff  were  with  me.  Ut,   Wolff  rode  to  the  hospital  with  ae. 
la  order  to  turn  around,  X  had  to  pull  out  to  set  out  ©f  the  debris 
of  wreotege.  I  dida»t  want  to  get  glass  in  ay  tires,"  and  pulled 
t^  ahead  of  the  Sturgeon  car  to  tuns  ground.  The  loo;?tioii  of  the 
Oars  were  ag  in  described  hy  hlsi.   ^uarton's  ear  was  3  or  4  oar 
lengths  east  and  40  to  45  feet  distant  froa  the  Sturgeon  ear,  and 
was  lying  on  its  top  facing  in  north<»ssterly  direction  on  oppcimite 
side  of  the  roadway.  Witness  testified.  "I  got  down  to  figure 
out  how  to  get  hira  (Quarton)  out  of  the  ear.  He  regained  con- 
sciousness while  I  talked  to  him  and  he  ealled  ae  by  name.  * 
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ai.  wnadf       .aausta  f»ji^  is;ii«i9;S'^  ^09i»>v«q  <ut  auUka  QNaJLs   «a«c«o  iUod'  ta 
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94.;.>  :f^:  ,^>  -'OB  Mu^i^Bwamm  vtam 
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©•aaj^^.':-  ....^  -.-  ....   .  ■  '.-^fi.tit     .xfi(HiCMo<x  tjUr  ic  sJ^Xt 


That  th&   witness  later  Inquired  of  Quarton  at  the  hospital 
as  to  how  the  aooident  ooourred  and  he  answered  "Karley*  I 
don*t  know.  The  last  thing  I  remember  le  passing  the   outskirts 
of  Hornsby."  Hornsby  is  between  4  and  5  alles  from  seene  of 
accident. 

June  Sandy,  sister  &t    Sturgeon,  testified  to  the  age^ 
height  and  weight  of  Sturgeon;  tJtot  he  had  been  driving  a  car 
back  as  far  as  19S8j  that  she  had  ridden  with  him  frequently,* 
that  he  was  a  oareful  driver  and  observed  all  gipmed  lialts 
and  traffic  laws;  that  he  n&f%r  atme   home  intoxicated  and  dr^Js 
very  little-  a  glass  of  beer  noi^  and  then;  that  he  had  been  in 
the  anay  after  1933  for  5  years  and  had  driven  a  sohool  bus  at 
Jefferson  Sarraoks. 

iamie  £<arge,  and  her  husband,  of  Litchfield  conducted 
"Slclnay's  Cafe**  a  restaurant  and  tavern  on  Route  66,  and  had 
known  Sturgeon  fox*  about  a  year.   Sturgeon  came  to  their  place 
of  business  abaut  four  or  five  tlaes  a  week  and  was  there  oa 
t/i©  evening  or  aight  of  accident, with  Mr.  Dearduff,  a  contractor. 
He  usually  had  sandwicnes  and  coffee  and  stayed  from  oi^  to  four 
hours  and  talked  to  everybody.  Witness  M^uiie  Large  testified 
that  she  got  to  the  tavern  at  lJ30  A.  M.  of  kv^XBt   4yi,*right 
after  midnight  and  that  Stux^eon  was  'twere  and  left  H^ectediately. 
He  borrowed  #2.00  froa  her  stating  that  he  would  buy  gas  and  sist 
to  d-illespie.  He  had  no  intoxicating  liquor  there  and  she  saelt 
none  on  his  breath. 

Witness  A.  T.  Carroll  corrobor-ated  the  testiaiony  of 
Harley  Carroll  as  to  both  the  conversation  and  condition  of  de» 
fttOdaat  <*^iartoa.  ''■■\^' 

Pootor  Sihier,  atteadlag  physician,  of  Litchfield 
testified  to  Sturgeon's  injuries  and  cause  of  death  that  "I  think 
the  direct  cause  of  Mr.  Sturgeon's  death  was  meniiigitls,  caused 
by  fracture  of  the  skull;  the  portion  fractured  was  the  area 
above  the  eye  and  In  frontal  sinus;  that  connects  directly  with 
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siiw^^  bii^  ^»SmoJt.K&Ssil  »tiXi&  ^hs&q  %^it^ii  @£>.  ituii   jewei  oXt1<»^  Jl»i«s 
^d  j^s&jg   ««2a  %Sn(>&  SIC  tira^yjii  i>suA  ^su^n^sa^^^^  i^    "slftC  d'VMLjJtfi* 

.M.ewi  mid  m>  wioa 

Id  rfiO£ixSi^.ii'  J S^3J&Ayn(i-&  SJ.<>*i%t  ■  ■■■-  6fj#«;Ji^ 

^^oliiw  '^:--    »®*'u*lnl  ij'ui! »§;'»<..  ..i'X2X^»»4 

iJ^iw  xX**o»*xX^  !3J^o«i5auo  JmiiJ   isjoiil*  l»ii»%1  al  tm*  9f  •di  •▼oo« 


the  oovsrlng  of  torain  on  the  Inside,  mM.  4^/  infeotioa  you  in- 
haXtt,   if  taiere  is  torea.K  in  sinua  wouXo  be  trajisioit  ted  to  llalnfi 
of  the  Israln  aitd  honoe  siaenitij^itls**     ThXa  witaesa  alao  dleaorib«> 
«d  t«o  broken  rib,   oert'%  jsl  faoiryi  abraaions  And  furtiier  injuriee 
to  stur^an  wnd  treatment*   first  at  l&ospital  And  later  Visits 
to  offio«  from  home*     As  to  ciefendaat  Qwarton*@  injuries,  wit- 
nees  stated  tiiat  iife  was  oomplaiaii^  of  mhook  mvX  in  consider- 
Able  pain  wnen  he  ea«  him;  titiat  h»  had  a  broken  Xes«  broicea  hip, 
brol&en  pelvis,   ioroken  elbow  and  a  general  Siiooked  eondition;  that 
be  wtm  la  great  pala*     Did  not  reoall  as  to  h&m  injuries  and 
•aid  ^e  vae  not  qualified  to  amy  he  did  or  didn't  imve  a  etm- 
oussion  of  the  Ixrain*     He  wasnH  unoonaelous  w.'^en  @een  at     the 
hoeplt&l     Could  not  sa^  exactly  what  tlise  had  elapsed  after  aool'- 
dent  until  m  @aw  itlm. 

Clifton  '<^arton,  defendant,  called  fm*  oroes  eacamlmf 
tioa  by  plaintiff  ua  er  Beotion  60  of  Cirll  Fr&otice  Act, (Chap. 110 
of  111.  aev.  Stats.}*   testified  that  he  drove  a  1936  Ghevr^et 
Tudor  Sedan  on  Mtguai  4th,  1040,   over  road  ^o^n  as  l^itohfleld* 
Ollleaple  Head.     It  was  hiis  father*  3  ear,  driv«»  ^ith  this  latter* e 
perodsslon.     That  he  left  ]iallro<^  in  Beald  a  quarter  after  one  to 
one  thirty;  eoaHnts  hom&  throu^  G-illespl@  a.nd  Kornsby,  «aic^  le 
4  or  3  anile®  from  the  @oeite  ulsiere  he  mm  tdd  that  tij^  accident 
ooourred.     That  he  loade  a  atatee^ent  to  the  a^r^kn^rt**  I  don*t  imotsr 
vbether  I  was  asleep  or  not  at  the  tl^^  of  this  accident,   I  resesber 
natiiln^  of  the  accident."     Witdieee  state.'^,  *I  would  say  the  reason 
X  don't  re0WiiU)er  whether  X  vas  asleep  at  the  time  of  accident  or 
not,  was  uecause  I  don*t  reisee^r  the  accident.     I  doa*t  r^ienber 
it  at  all.     I  don't  r^&mammr  anything  Uiat  happened  frc^  the  tlae 
I  left   iomaby  or  about  rlomsby  until  X  was  in  the  hoepltalj*  was 
in  the  BalXrooa  danoinis*-  went  alan@  <•  reoeaber  aeelois  i''i!*»nk  NlniBoas 
there  -  was  sober  ;ill  evening  •  cmly  intoxicatini;  liquor  of  wc^ 
klad  or  cnaracter  he  ttraaic  that  evening  was  one  bottle  of  beer  • 
vae  al<3»e  in  tiar  while  driving  near  Homaby;  was  driving    then 
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about  40  mlXen  an  hour  -  ear  was  in  perfect  ooMltloa.  witnoss 
lived  In  Litoiifi«ld-  was  30  years*  old  -  ?u:*rlV€Kl  at  Ballrocrai  that 
Qit^t  about  11:30. 

For  defezidant,  frwak.  B&nx&t^  nimmns   testified  that  he 
reaided  al^out  six  xoiles  aortiiveet  of  LitoiifieM  witii  iil&   fatherland 
attends  0tllespie  Hl^  Soiiool;  tnat  a©  eame  alc»ng  the  Litoafleld- 
^llespie  higiaway  between  3  and  SJl5  A.  M,,  shortly  after  the 
collision;  that  he  had  been  to  what  i@  known  ae  Tarro*^  Ballroom 
with  Huaaell  Wolff.  Saw  wreolced  oars.  Sturgeon  wae  hanging  on  the 
ear  door  with  his  arm  againat  his  head;  they  tried  to  get  hiio  to  sit 
down  ^t  he  wouldn't  stay  there,  witness  described  location  and 
oondltion  of  ears  sa  etated  by  other  witnesses.  Was  aequalnted  with 
Clifton  -^^artoa  for  2  or  3  y&mrB,     He  wa®  lying  in  the  other  oar, 
gasping  for  air,  the  aeat  was  on  top   of  nim  and  his  feet  dansXed 
undco*  the  dash;  tried  to  tallc  to  him,  he  was  ^sroaning  and  unoonseious; 
was  bleeding  at  th€  loauth  and  noee  T«ry  bad;  blood  on  the  inside  of 
the  oar  and  around  hie  fmce  and  baek  of  his  tiL^Bid  whei^  he  was  lying. 
*we  carried  the  seat  off  Qutarton^s  body  and  ay  friend{j^S8ell  Wolff  ) 
got  his  feet  out  firom  under  the  daeh  and  straightened  him  out;  I 
undid  his  tie  and  straigatened  his  collar  sq  he  could  ^eathe.  I'he 
eMubulance  oaMe  and  took  Quarton  to  St.  Francis  l^epitaJl.  Sturgeon 
was  taken  to  the  hospital  by  some  other  iaan.  ciuarton  did  not  at  any 
time  while  I  was  there  or  at  the  hospital,  recmli  what  Imd  happened. 
I  had  seen  Clifton  i4uarton  that  evening  at  the  Golliseusi  Snllrooa 
la  aenld,  10  or  15  minutes  before  I  left.  When  I  talked  to  hia  he 
eeeised  perfectly  natural  and  sober.  I   was  in  his  ooiiF:>any  about  &   or 
10  minutes  that  night.^  The  other  occupant  of  the  o?^,  i^ussell  -'^'olff 
gave  iMietimony  similar  to  that  of  witnetsa  Mismone.   Witnesses  Philip 
Brown  and  i^'ranklln  Orr  testified  in  substance  similar  to  the  other 
witnesses  as  to  (K>nditioa  and  location  of  oara  and  roadway* 

doctor  IJUfer,  of  Hlllsboro,  testified  that  "It  is  very 
poaeible  t>iat  one   who  Is  injured  and  receives  a  severe  shoclc  and  a 
broJsen  hip  and  a  Inroken  elbow  and  bruises  about  the  aouth  and  fao«^, 
on  account  of  the  shoelc  does  not  recall  the  accident  occxjirria"^ 
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moo^lnB  ?.*SfttAt  vr.  jj'To;  •                        :  a^m:  l>«ia  tif  ^jwirf   ,'BOlslXXoi 

ad^  IXC                ;■  s.if?<?  sa03a*£«^l^        vv,-:    •,<3,a«*?^  *^. ..       rxt»«ijifr  ^li 

lie  9^-  ttfii:    J'3e  ^'^  bf^ini  t:aiiJ    ;tR*^iK  itl/!'  ^3/  '                  m 

lmM."aos             "•;?df*s»i:isU  teiB^ini.:?-              •■a*i-j  ■■^;..  .i^a  nwoJ 

l^!«>.C??ft«!&  ^i90\  nlA  hnM  MXti   lo  ;{C'J  wo'  ea*-  .,  iib  iu".-  ^clq**; 

t«  eiiitir^!!  «.?iit  '«©  l90«Xcf  ;ia&ti  x^t  »»oja  bjfe  'fi^w<-a;  9ui  ^jr  iif^lbi»*l4  m& 

.■^i'r  ^  hM^-  elf!  to  3f««tf  t>«a  •ofil  «l/t  'tmisoTn  hnr  <*b»  9il. 

(   1:1:1  &v?  ilobsii,:  >&«»X'*1:  tie  few  "efto*  8»iro^njw^  Yto  *«««    iAi  oai-nuso  »» 

■^di      .^diM(3i^  bSii'9^- -w^' &»  "i«»XXuo  tfiiS  tf&m'' 

nioV   XX*Hii:>  -'.^aa^if  4'«lU  ««#mXH 

,.\',..in/  '^X£«ic«  99eiMUX^ 


ftnd  also  for  a©ae  little  time  before  the  occurrence  of  the  accident 
ftBd  floiae  little  time  after  thsX.     la  lay   own  experience  I  have  hnd 
oasea  la  which  that  has  JaLappened.**  The  injuries  where  this  occurred 
were  concussion.  A  head  injury  usu&lly  causes  br?iln  concusr>lon, 
and  oan  or  will  usually  cause  a  Xoee  of  mamory. 

Coy  Quarton,  father,  testified  he  lives  3  alles  west  of 
Lltchfleldf  oaoupatlon«  farmer.  Father  of  Gllfton  Qus^rton;  r^ent  to 
scene  of  accident  atjout  9  o'clock  the  followintj  i-i^rnlu^  and  observed 
eonditlon  of  the  road;  then  there  was  nothing  only  glass  over  the 
road  and  aSiat  he  believed  to  be  :^lood  on  the  north  side  of  the  road; 
ne  blood  on  the  south  side;  it  ^as  in  the  car  and  the  car  had  been 
aoved.  Slass  was  practically  all  over  the  road,  no  particular  spot. 
It  was  on  ti^  *blacic  top"  and  some  off  of  the  *olack  top*.  His  sea 
Clifton  ^uarton  has  drlYen  an  automobile  since  he  was  13  or  14  years 
©Id  and  he  has  ridden  with  hia  quite  often;  when  they  ^o   together 
Clifton  usually  does  the  driving.  Question:  "  Xou  oay  tell  the  Jury 
what  his  habits  are  i.^lth  reference  to  driving  and  what  they  were 
in  19401*  IIr.(Jodfrey:  "  I  object  to  hie  habits  of  drlviiig."  Sustained. 
Witness  taen  testified  t^iat  Clifton  drove  to  High  School  regularly 
for  4  years  froa  the  fara  3|  aHles.  In  August  1940  "  I  had  a  Chevro- 
let autoiaoblle  driven  hj   sy  son  that  evening;  it  was  a,  '36  isodel 
Tudor  la  auober  one  shape.  As  fai'  as  I  Joiow  the  lights  were  all  right; 
brakes  should  have  been  ©ood,  just  had  them  rellned,* 

The   foregoing  is  the  substimee  of  what  T/e  deem  to  have  been 
the  ffi&terial  testiiaony.  It  is  ^iven  aore  fully  because  we  hold 
the  deterialnins  issue  s.nd  assigniaent  of  error  before  tills  Court  to 
be  whether  or  not  as  a  matter  of  law,  prima  facia  proof  of  the 
aeoeseary  eleiaents  constituting  plaintiff's  alleged  cause  of  action 
Is  shown  by  the  evidence,  facts  and  circumstances  in  evidence  and 
reasonable  or  lesitiaate  inferences  tkerefrom. 

Concerning  tne  aiotloas  interposed  by  the  defendaiit  for 
directed  verdicts  In  his  favor  and  for  Judgaent  notwlthst^Lndinfi 
the  verdict  which  were  denied  by  the  Court,  the  applicable  rule  was 
set  forth  by  this  Court  in  the  cases  of  Kane  v.Wehner,312  111.  App.391, 
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IkAii  jittH  I  £>OA*ii:9<s»»  09O  x^  ...         i^;r  'x&^Ia  wuiiT  mlsJXi  9/eycti  bm 

»{l^   'X€!Vt>    &A«XS   tlijKO   ^a<1wO£!    ?j^   a<l6li^   iB«iiit    ;^£0^    SiiJ    t&   /K-l^Ubil;; 

js^ttc^  lifid  "SAn  ftidl  iau»  i»e  ^4^  ni  «««  il  {9i>is  xi^uoe  «d^'  nc  b^^LS  9 

■/■:  -"^  ^l  ?«>  £Vi  e««  «it  »^iii«  •Xi<3lojBe.Ji»*  aA  ii*vi's^  -  -  ^     -.       -^-t^x 

Q'nai's:  %Siii  ^Ml^r  jstm  &«i¥iifc  oJ  *«.f{8-x«^«'3..  if.llii  31*;  sWdjui  aia  J«il 

-^I'XiU/Ja-^'^  £&o«£»^  ^IK  oJ-  $vc)*s.6  fics^lXXl)  ^lu:.;}  i^&lli^ea^  a«lU  ««dii#X 

X<»£k:^  diT*  «  is«  ^£   ;^«iiit9<7«>  i^ul.:^  £oft   tPi  y.vi  TifTl'Xb  dXXcfo»C'li/«  i» 

'*.lJ3nXXd*£  si»d4  bjtd  i3«t  tii^i'Oe  £i»i»a  ^j-iiSiH  b£jfo£jk  «i9af«a 

«<il^  to  lo«t«i  M»At  .<^1^(^   i^BS.  1c  'x^^^Rt:  &  •«  iom  10  '£»fl^ttulv  • 

^l^t,q<^;  USX  su4;,'j«>  r*b.!^o  mat  m  ^•xtfcD  awT  t^  jW's**  -• 


(399);  39  H,   E.  {2d)   SI,  and  OiXIett  v.  wuilamsvillo  Stat*  WauO^ 
310  III.  App  395,  34  li,   E.  (^d)  QS&,   and  quoted  with  approval  la 
the  reo«nt  oase  of  Dre^n«  v.  Five  Gent  Cat)  CoB^atiy,  313  111.  4pp. 
539,  as  follows:  *'Upon  a  taotlon  of  the  defendant  for  a  direoted 
verdict,  the  Court  oan  only  detemlne  whether  or  not  there  was 
any  evidence,  ^hioh,  with  all  reaeonaQle  Infereaces  therefz*om, 

:    Viewed  In  the  light  most  favorable  to  the  plaintiff,  tended  to 
prove  the  aaterlal  allegatlona  of  the  eon^lalnt  c»r  soae  oount 
thereof.  If  there  was  sueh  evidence.  It  beoax^  the  duty  of  tne 
Trial  Court  to  deny  the  defendant's  aotlon  for  a  directed  verdict 
and  to  subalt  controverted  Isaues  of  fact  to  the  Jury,  eubjeet 
only  to  the  giving  of  proper  written  instruetlone  oy  the  Court 
as  to  the  law  applicable  thereto.  A  motion  to  dlx*ect  a  verdict 
should  be  allowed  If,  when  all  the  evidence  is  considered,  with 
all  reaeon-ibie  Inferences  to  be  drawn  therefroa  In  Its  aspect 
^oet  favorable  to  the  party  against  whom  the  motion  Is  directed, 
there  Is  a  total  failure  to  prove  one  or  more   neoeesary  elements 
of  the  case."  111.  Central  i.  l.  Go.  v.  Oswald,  338  111.  270i 
170  U,  K,   247.  These  principles,  in  varying  languat^e.have  oeea 
frequently  announced  and  applied  uader  th@  particul^ur  facts 
and  circumstances  arising  1  i  numerous  eases  wuioh  h^xve  t»en  re-> 
viewed  oy  the  supreme  find  Appellate  Courts  of  this  State.  The 
Mboe  rule  la  applicable  in  passing  iQ>on  a  motion  for  Judgiaent 

S,  notwithet^iding  tne  verdict  as  in  motion©  for  directed  verdicts. 
Synw«lt  V.  Klank,  296  111.  App.    79;  15  ri.K,  (2d)  8»6;L.anifiore 
V.  Larliaore,  399  111.  App. 547;  2o  H.  E.{2d)  903.  In  either 
case,  if  there  is  no  evidence  oefore  the  Jury  which,  with  reason- 
able or  legitiiaate  inferencess  therefroa,  when  viewed  In  the  light 
ttost  favorable  to  the  plaintiff,  tends   to  prove  all  of  the  necessary 
elera»nts  of  the  plaintiff's  cause  of  action,  the  motion  should 
be  allowed  by  the  Trial  Court,  ixaii  a   failure  to  allow  such  motion 
becomes  reversible  error. 

From   the  foreg  ing  evidence,  nothing  appears  as  to  how 
the  eollialon  actually  happened;  which  car,  if  either,  was  on  the 


^s^y^t^^Aii^  •{»o««'£ivtii4  »j;<ak«m)M«^  44*  ^ii^**   ,a9iA»   ,(»9is«iri^Tt  t;^ 

&fjtit  ^isNT^j^lti^oe  «i  9vn&bXr»  f^At  IL»  fmav  ^ti  j^vcIXa  •cS  bltroiit 

;ij^'-'  ■■      »i>iBwao   ..»•*#.©♦**  •^-  X5WMfi»0   .XXI      ".deju)  mU  1© 

0e«c  ipf>  fi^i^hiym^l  mi'V^tmw  fU   gWXqioiiI'x^  «:^«i'4      .V#f:   .      ,'i^  OVX 

rj©*jiiniv^ :<5©8  <i!»fi)   .36.*iA  «I     ;ev    .^jqA  .XXX  C%a   .irnXa   .V  .'XoiTAXi' 
•5l««i^if«  «!      ,SOfe   0(1^)«S   .*'   05^      j\VM,g<;A    .XXJ  Wfi   t«l4>«;X'i*.i   .V 


wrong  side  or  oT«r  tlie  center  line  of  the  highvajr;  what  speed 
eitiier  oar  waa  traveling  at  or  near  the  tloe  of  the  accident;  that 
either  oar  was  traireling  at  an  exoeeaive  rate  of  speed,  having  re- 
gmrd  to  the  traffic  and  use  of   the  highway;  whether  either  oar 
had  turned  to  the  left  In  violation  of  any  statutory  i^rovision  or 
that  the  braices  on  defendant's  oar  were  in  any  way  defective,  as 
oh;H*Sed  in  the  complaint,  is  not  affirmatively  shown  tmA   does  not 
appear  from  the  evideno«  or  reasonable  inferences  therefrom.  The 
foregoing  coi^rehend  all  eatress  allegntions  of  negligenoe.  Frtm 
the  evidence,  the  taamier  in  which  and  place  in  tne  highway  where 
this  oollieion  actually  occurred  is  left  purely  to  conjecture. 

Under  the  laotione  interposed,  it  i»eoaase  a  question  of 
law  whether  the  z*ecord  contains  prima  facia  proof  of  the  nee«s@ary 
eles^nts  of  plaintiff's  alleged  cause  of  action  (111.  Central  R*H. 
Co.  V.  Oswald,  supra,)  ^ndi  we   hold  the  reoord  to  be  Imrren  of  such 
proof.  While  it  la  pvouliarly  the  province  of  tha  Jury  to  pass 
upon  controverted  questions  of  fact,  their  verdict  cannot  he  based 
%pon  mere  oonjectiire  or  irpeoulation.  fh»   faet  that  eithdar  or  both 
of  the  potties  was  injxired  or  tjaat  one  of  the  parties  subseqiusntly 
departed  this  life  as  a  result  of  such  injuries  under  the  facts 
.and  oir cuius tanoes  appearing  in  the  evidence,  which  is  not  conflict- 
ing, did  not  constitute  prima  facia  proof  of  any  negiifSeiwe  alleged 
la  the  ooi^laint.  Casey  v.  Chicago  Hys.  Co.  269  111.  386;  109  H.E,   ' 

Plaintiff  contended  that  tint   blood  spot  at  sorae  undesignat- 
ed point  north  of  the  center  of  the  highway,  referred  to  hy  Coy  Uuar- 
ton  as  having  been  seen  on  the  following;  day,  wa?'  a  circuastance 
tending  to  prove  the  place  of  the  collision.  This  inference  was  not 
in  accord  with  the  evidence  which  showed  that  the  Quarton  car  in 
^^iiloh  the  defendant  was  found  to  be  bleeding  and  unconscious,  lay 
upside  down  at  the  south  side  of  the  road  and  was  lat^r  turned  baolc 
onto  the  highway  and  taJcen  to  towtt«  and  that  Sturgeon,  whose  eye 
was  out  and  whose  face  and  head  were  abrased  and  injured,  was,  accord- 
iiig  to  all  witnesses*  the  only  person  foimd  out  of  his  oar  and  on  the 
highway  before  UMBjrIon  was  moved  JCroa  his  car  to  the  ambulance  which 


,flKyitirt»itJ  s^cusoniivtAi  «l<iiit.<»»*i*'i   w  eoiOiifiiYa  »Jtl;f  00^  luBOq^ 

.rt&i<^99taoG  o;^  ^XsTxiq  ^»I  »i  &«t«u»©o  tXXifttf^e^  nolAiiXo*  «X£J 

^•isaiswJafi  »ii^  ^o  "Jcto*!  itiftAt  «Bi^cr  *isli«t^no4  Moo«i  siU  "si^jdJaiJlw  waJ 

n*fi»0  .Sit)  oeiiOA  Id  (Hftuso  JCWiseXXs  «'^\i^rjJLaXq  to  -JfsactdXfl 

jl»s>?!  t«  «»*rsatf  wf  ©tf  ^o**^  Ml^  tkXoil  wr  '  •?  .ot 

f>«;^i:a«  as;  -i  t««  *«  l©r«q  aiiliail  ««!i*ir:  si'iA.tiiisnoo  io«  fclfc  «SDi 

.?,??  eoi  taas  .1X3:  r  3^  c^aviitcd  .▼  x^«*iO    .^flXexqfireo  9sit  m 

.Ml 

-ojyjp  to-  fje.'x*s»1 81  jtis^wla-t^'  5*1  i  to  l»4f!fi»©  exi^  to  d^ioa  iflX«4i  in 

^  •*0m-i*1:i*i   alilT      .noieXXX©&  <Mi.t  t©  »a£X^  »ii/  »tr<yxq  o^  SOl*c»J 

fUt  fi^tfoda  cUaiikw  i»enttblv«i  f»i!i^  lijrir^  tnoo9»  fiJ 

.tdftjUfaoL'   f»i5  J5isXI>9oXcf  •« 

SO^  &«l?i?6i4  *Mi^«i   sppw  boa  ii.i  />  •ditqt 

,v,.>:  US  %^tfds^(i  %di  oint 

-imoo^A ,«««   .iJft'xat^!!  feiw  *#&A^«  9'i9'af  W9il  iu(u»  ••isl;  ^todw  &CUS  iao  sm 


9%Qo6^  &A  Vs»  }kijs^'»»if,     A  theory  eajuiot  1m  snid  to  !»»  «tt(%bXialiifd 

;^i  t9ar  Qlrmi^sstaiitial  mdeao®  uoXeas  th«  fiij9t9  »rm  of  mtoh  a  nature 

I 

A  «iiii  so  related  a«  to  asa^e  it  t^  <»ll7  <»<»i<slu^i9ii  tl&ftt  <M»uId  ^ 

as  1^.  E,   (2d)  397|  K«ll«y    V.  FubUs  3Qrvlo«  Co.  SOO  XU.   4pt>.3S4; 
31  M.   S.  (3d)  435  «3ornn  ▼.  CMoago  CtitjT  IWf.  Co.  asi  tU  AD|».ie9, 

flM  plAlatlff*^  ooaoluislon  to  %he  eontrajc«3r  oould  «m2^  bm  Ta^tnA 

upmt  ©0iij«etur«'  and  ^«eml.^tl<m.    Thu?  n^m>  Is  ««i?4'f>l..ly  tni«  of 

0o^»&«l*£i  contentions  eotte^rrilag  t^^  preetiiec®  of  gla^sa  «t4rif««i  wwtm 

ttie  Hig^^ay  fe©t'*«en  ami  In  frcwat  of  festn  o-^jp®,  sjad  oona^nijiag  tJk« 

eao^ltlGH  of  %h9  froat  v-lieel  of  t^  oidis%o&ll«. 

We  have  enreftiliy  essaiaed  the  ateetawtst  nM.  th»  istc^t^ti* 

I   tloofi  of  r«6:p«etitro  imrtl^js-  e<meernlF$i;  %hi»  fm9%&  nau  Qlr'^anfltt^uMefli 

J    Iti  0Vl(left<3Mi  imd  w«  mns  forctKl,  to  Mopt  ti&#  eoi»»liiij^lmi  bM,  I^  l&old 

/\^r®la  timt  tft©r©  is  la  this  reaoi^  ao  affliramtlve  pr»af  of  a^ 

alieipd  a««slig®aoe  cwa  tfci©  p«irt  ef  t&e  defenaaat.     wit^ymt  i9u«4it  pr&of, 

%h&  plaintiff  haB  wliolly  falX#d  to  eetabliaJft  iwr  pr%^  faei**  oau«« 

of  aatioB  .%nei  %  irenilct  ommot  stand. 

/  t3i«  Coixrt  properly  adaitti^  t^atlaoay  dondnmlJis  t^ 

/ 
f    ArlTlutt  imdlt@  of  %im  d«o«M«dy  In  th»  ^&b0vws  of  ^^a  oeaui^^jWfi 

\     «lta«wi  as  to  «likat  aQtu&lly  hj^s^^twd.     It  l@  el«»>'%r  fi<@si  tli«  testl*    I 

laoiiy  ami  titcm  a^  l«iiSltliiaat«  infereiui^^  %is&r&i^e'm&,  tMt  ii«iti3^p  tlM» 

i  l^lalntlff  lat«@tat«  twe  %^  ^Bf<Biadem%  tu  Vain  m,mi  vmte  abOL9  to 

#    ttatli^.  wJjat  tools  plao*  at  or  laEWSdlat'^ly  prior  to  tJi®  tlsw  of  th«     , 

' 'X'tolllsl^a  fma  SF.vw«  ressultant  injxirt®*  to  laotli  pnrtl^®,  ?ij^  «iy  i 

I 

oon0lu#lciii  to  tiae  OvwitMmy  iRmld  he  so  ?:it  v?yr*l?jaoe  with  th©  tcstl- 
tao&ty  aa  to  h^  merely  ooxijeoturml.     .^d  tMe  mslt  Imhni  fll«Kl  ligr 
th®  def^ltJbmt  la  til©  first  iastasas©  or  "agf  «ouater-olRl«,  no  greater 
aoi=*  1«0®  reaaoas    far  rweovery  oould  Have  b««a  pr<n»«3P3Ly  ur^ed  by 
tHe  d$f«adaiit  iaid«r  t^  rooord  her«iai  than  lu  now  oonterwied  on 
b«ll»lf  of  t^  plaintiff  f:ir  r®oav«r:/    by  her.    Althoti^Sh  tia^  proof 
of  pialatlff  lat«9tat«*s  drivlais  iiablts  ^ece  properly  .ndialttod  nxiA 
l>rap(frly  eoa9id«n»d  an  bsarlag  lapon  tue  quo@tlon  of  ^Is  dus  oar«|» 
itteH  •vldemoe  did  not  to  aay  «xtft»t  t«rtd  to  $a«talii  or  provo  tlM 
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#J5^  _  ■       ,.-  "    ■.*"         «*"■»        -rfV  *'■'*-'   "--^  "W        ■«■■  %»  **..--   «-         «W     ■ 
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-,  ux  S6»  ►•o  .f ttt  >&tio..  ««i«oiiio  .."-  '^-'oo  |2^  iii£^  xe 

'.ikirm\    i?o;^;'9t:   .e.'t'aJEj*,  to  ■WJn^Jitr'i^  «j:wl  »|»ijr;'i«M6«K>0  «^«1 "  ■  ■ '  -   -    '  *  ^^tyBllMO 
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^   «4»ii& 


plaintiff's  contention  tji&t  the  defendant  was  guHty  of  net^lliseno* 
viiieli  proximately  caused  the  eolllBloa,  Injuries  and  resultant 
damages  claimed  in  this  suit.  (Casey  v.  Chicago  Rys.  Co.  supra; 
Besouskas  v.  Kruger,  298  m.  App.  46S;  19  N.  F.»   (3d)  116.   In 
the  absence  of  euch  tegtlaony,  wnieh  it  was  the  afflnoatlve  duty 
I  of  the  plaintiff  to  produce  in  order  to  sustain  her  cause  of 
\, motion  it  becaue  the  duty  of  the  trial  Court  to  grant  defendant's 
ilotlon  for  a  directed  verdict  or  to  grant  defendant's  subsequent 
motion  for  Jud^ent  notwithstandins  the  verdict,  and  failure  so 
to  do  in  the  absence  of   such  proof  constituted  reversible  error. 
Since  «e  find  ana  hold  that  there  is  no  evidence  in  the 
5^  F«oord  which,  with  legitiaate  inferences  therefrora,  tends  to 
^rove  the  necessary  elesients  of  the  plaintiff's  cause  of  acti<m 
as  alleged  in  the  oosiplalnt,  it  oeco&ies  unnecessary  to  pass  upon 
appellant's  assignments  of  %rror   concerning  given  or  refused 
instructions,  aside  froa  those  directing  -^  verdict  for  the  de- 
fendant, upon  which  we  have  ruled,  or  to  pass  upon  the  admissi- 
bility of  certain  evidence  concerning  which  errors  were  assigned 
by  the  appellant.  No  cross-errors  were  assigned  herein. 

Finding  reversible  errors  in  the  record  as  hereinabove 
indicated,  the  judgment  of  the  lower  Court  will  be  reversed 
and  t«ae  cause  remanded,  with  directions  to  set  aside  the  Judgement 
against  the  defendant  and  tne  order  overruling  appellant's  aotion 
for  judgment  notwithstanding  the  verdict;  to  allow  said  motion 
and  eater  Judgsaent  notwithstanding  the  verdict  in  favor  of  the 
defendant  in  bar  of  suit  and  for  costs. 

EEYSEBISS  AMD  H^MiiKD  WITH  MliECf  IONS. 
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fHE  AMSiaOAH  HISTOiliO^j  ) 

Plaintiff-Appell^,    ^ 
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A,  L.  GLAiiK,  Oonaoinrator  y'' 

of  th0  Sstato  of  :JLLA  ii.^-^' 
RAI!^i?!iC,   an  incoiapotoni/ 
person, 

Def  enflanV^pellQ©  • 


^ 


,^' 


.•^^ 


App@aX  fpoja  airouit  Oofeirt 
Gj^^0  idoiahty 


N 


"\ 


A^l®.3 


./ 


/ 


\. 


DADY  J 


'V 


Plaintiff -Appellant,  hereafter  referred  to  ao  "olairant," 
filed  ita  olais  in  the  Oo-onty  U';;urt  against  the  Katat©  of  Slla  Ut 
aainey,  an  InoorapQtent  person*  Olaisant  appealad  to  the  Oirouit  Court 
fron  the  Jud^nsnt  of  the  Ooijnty  Oourt,  and  tills   appeal  la  froia  the 
judgHont  of  the  Oirouit  Court. 

Ko  i\3.93tion  of  the  stiffioierioy  of  tl^  pleadlnps  ig  raised,  'fhe 
Olaiaj  was  heard  hj   tlio  -Jiroidt  Uourt  vtrlthout  a  Ji^ry.  Claimant  intro- 
duced ovidanOQ  in  support  of  its  olai:?.  Dafondant  off  ©rod  no  ovidence» 
coimaol  for  dsfoMant  -atating  the  ©state  had  no  ovidenoe  to  offor. 

On  iiaj  mt   1941 »  Slla  1.;,  Rainey  '.Tae  adjudged  inooapotont  and 
a  oongorvator  for  her  ostate  was  appointed.  It  ia  not,  ooyit ended  tbat 
the  olais  is  affeotod  by  any  q.ii93tion  aa  to  3uoh  inoor^potoncy. 

Olaisatjt  offered  and  thare  was  admitted  in  ovidenoo,  without 
objection,  a,3  Exhibits  1,  2   and  3»  thro©  r/ritten  instriJiaonts,  each 
dated  aM  oxsouted  "by  Lrs»  Eain©y  on  :.'.aroh  si,  I958*  One   of  csuoh 
Instrur^ents  raa  aa  follows; 


c;':^g£.c;.^ :,. 


Muo'tt!^ 


^O^yj 


•rii^.ti:..  :■ 


or 

•3 


"In  Goxiaideration  of  their  umertaking  tlis 
publicii-tion  ontitlO'Ci   *rinoyolor0dla  of 
Amarican  Biography*   and  In  turtLora-nQO 
thoreof,   I  horoby  authoriao  The   "jtierloan 
Hiatorical  3ooiety,   Ino.,  or  aaoigna  to 
reaervs  spaoo  aiid  QKeoute  on  3toel>   a 
portrait  of  iiemT  '-•  iialney  fom^Moli  I 
agroQ  to  pay  to  then  or  their  order  the 
sum  of  TliTQ©  Htsidrod  and  fifty  dollars 
i^hsn  angravinp;  is  ootDpleted  asid  proof 
ftumisliod.     I  al3o  author!  I'i©  thosi  to 
print,  oopyric'^,t  nnd  insert  tho  re  luirod 
number  of  impreaaioBa  in  said  "rublioation* 
I  also  aere®  to  f^ari^iah  the  photograph 
within  ten  lay 3  frou»  the  date  hereof  ♦ 
VoltiSG  not  inolu'ied  in  this  oontraot.^ 

Another  of  such  inotrur-enta  .^aa  in  identioal  vrorda  aM  figures, 
exoopt  tliat  tho  portrait  wao  to  "bo  that  of  -  rs.   iiainey  and  the  prioo 

Tho  third  InotrumeRt  was  addressed  to  olainant  and  stated 
that  ;'r3,  Hainsy  agreed  to  ta!-ra  ono  vol-aro  of  the  'niblioatlor!  and 
pay  ciaiErAnt  therofor  |2S«oo  upon  delivsry  at  her  rogidanoo* 

The  Oirouit  Ooiirt  allowed  olairaswit  a  rooovery  of  $S5.00 
baaed  on  tho  third  inatruiiient,  and  no  oor'.plaint  as  to  suoh  allowanc© 
ia  raad©  by  sithor  party. 

Tho  Jirouit  Oourt  dsniod,  ^ly  allowanoe  based  on  oither  of 
the  othor  tm)  inatniments, 

A  'vTitnoas  for  olairmnt  testified  h©  vraa  ^lasooiate  Mltor 
of  th©  publloation  in  quostion,  that  he  aa^  Mr 3.  Rainey  si  pi  said 
thr6«  inatrumonts,  aijd.  that  hJ.a  co^pasiy  engravod  th©  portraits  of 
•Hr,  and  Lira*  Hainoy.     Ho  -cms  then  3ho?m  two  ei^ilbits  nimberod 
4  and  p>  respootivoly  which  wor©  lator  admitted  in  evidenoo.     Eg 
tostified  tliat  .:2hJ.bit  4  waa  a  atool  e-  qravin?  of  :-rs«  Hainoy,  and 
Ssdilbit  5  a  atool  ongraving  of  Mr.  ilainoy,  an^-l  that  ho  Buboitted 
3uoh  oxhibits  to  :j'3»   Sainoy  on  April  ?7,   I9m»  and  isoourod  her 
approval  of  tho  aaee.     At  the  foot  of  saoh  exhibit  'vaa  t?ritten  in 


&f 


handtTTi ting,* Approved  4/:37/39j*  and  icsmodiataly  below  this  '^as  the 

written  aignaturo  "Slla  lU   Kainey."  The  i^itnesa  testified  ha  oaw 

her  ^;?rit0  such  signattsrea  on  April  27 1   1039. 

Thar©  was  tJion  introduce  in  erridenoe  as  Exhibit  ^,  a  vcluiae 

of  thQ  publication  in  question  for  the  yaar  1040 •  Tho  witness  testified 

that  the  piottir©  appearing  on  a  certain  page  of  suoh  ryublioation  Traa 

tho  sane  piotur©  and  printed  froa  the  sase  plat©  aa  ?3:f libit  4?  ajTd 

V,  that  another  piotxir©  appearing  on  anoth^*  pa^©  ^aa  th©  oaE©  picture 

^  and  prlntod  froa  th©  ©aia©  plate  aa  ^ishibit  5.  He-  further  testifiod 
i 

that  an  engraved  plat©  anrl  th©  prints  tharofrom  are  both  reoosnlaod 
aa  3t9©l  engravings  and  thrit  an  engraved  plat©  ia  onsjrrived  by  hand 
frora  a  proto graph.  ' 

All  of  tho  foro?^oinf'  ovideno©  vm,B   adzsittod  v;ithout  objection. 
All  ofauch  ovidsno©  V7a3  unoontradictedj  and  it  'wa;3  not  in  any  way 
i  inhoroTitly  irsprobablo.  Where  th©  teatissony  is  uncontradioted,  either 
A^y  positive  testlisony  or  cirounatancGS,  %nl   is  not  inherer^tly 

improbable,  it  oannot  be  rajsoted.  (Kellmv^  v,   Jov.qb,   ^C)0  111.  f'j'B.) 

The  ^lip-ient  order  of  th©  trial  court  rocitea  t>-a,t  nuoh  claim, 
except  for  th©  §25»00f  was  diaallo'^ed  for  (I)   "failuro  of  pr-of  to 
sho'v?  the  ©xQCiition  on  ateel  of  portraits  of  Ella  K»  and  Henry  T, 
.  iney,"  ar^  (2)   "failure  to  in.y,l.ra  deliver:/  of  t^m   portraits  on  atoal, 
etc.  to  "jra.  aainey," 

Kelther  R^hJ.bit  1  nor  3:xhibit  2   contained  any  provision  ^-hatsve! 
raiuirins?  tli©  delivery  to  :'rs«  Rainey  of  any  portrait  on  3t©©l,  and 
coumsal  for  dofaniant  doe©  not  aaS:©  any  auoh  oontertion  before  this 
oouirt. 

HO  fault  ia  ''ound  by  defendant  -ith  th©  ©neravine-©  ilontlfiod 
aa  liKhibitG  4  and  s. 


^■^W      /ri\       f^^»r^      *     '^^Oll-tj 


The  only  defonos  argued  or  reliod  on  "by  defendant  ia  that  by 
the  terras  of  each  of  said  Exhibits  1  a«d  2   the  claimant  f?aa  required 
to  ©xeout©  (or  engrave)  a  portrait  on  steel,  and  that  there  io  no 
evidenoo  proving  or  tending?  to  prove  auoh  execution. 

By  the  terms  of  each  of  suoh  fisrhibita  l  and  2   olalriant  agreed  to 
publish  the  publication  in  quoation  and  in  30  doin?;  to  execute  on 
steel  a  portrait  of  iir.  and  V-ra,   liainey  reapaotively,  for  the  doing 
of  which  J.Trs,  Rainey  agreed  to  pay  olaiijjant  a  certain  aum,  such 
pajriasnt  to  be  nmd©  by  her  lihesa   the  engraving  ■:i&b   completed  and  proof 

^thereof  fumiohod  to  her. 

If  4/ 

In  '?ebst©r»B  Collegiate  Dictionary,  engraving  is  defined  ag 

"The  ■■•ot  or  art  of   proluoing  upon  hard  laaterial  incised  or  (by 
extension)  raised  pattoma,  ch-oraotors,  lines,  ©tc»,  esp.  on  metal 
or  wood,"  and  steel  an§r>^ving  is  dsfined  as  "Process  of  engraving 
on  steel}  also  an  iinpresaion  fron  an  angravod  steel  plate." 

It  is  our  opinion  that  the  undisputed  evidenoo  affii^jstively 
sho^B  and  we  find  that  the  steel  engravinffs  required  by  Exhibit  a 
1  and  2   were  duly  jnade  or  caused  to  be  isade  by  tho  claijiiant.  it  is 
not  deni^  that  L^Mbits  4  and  5  were  steel  onfsravinc^s  of  Mrs*   liainoy 
and  Mr*  Hainey  respectively,  furnished  to  her  by  the  claimant,  o.nd 
that  Hra.  Rainey  on  '.prii  "7,  1939,  wrote  on  each  of  ouch  eshibits 
hor  approval  thereof.  Sein?^  steel  ^iff^vin^s,  it  necosaarily  follo^^e 
that  such  engravings  vrare  made  from  engraved  steel  plates,  and  that 
3Uoh  enc-raved  steal  plates  were  iriade  or  causeii  to  be  rsade  by  claimant* 

It  ia  our  opinion  ani  v;©  find  that  ,-i-rs>>%4r^"  l^j.lly   ootspllad  -.Tith 
its  p;irt  of  the  contract*  The  trial  court  therefore  erred  in  not 
ar.taring  jud^ent  for  the  p-la^rt^ivif  for  the  full  anount  of  ths  claiin, 
to-^vit,  $675* 
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The  jvilgrsent  of  the  circuit  court  is  roveraed  vdthout  re'-anding, 
and  juci?^T359nt  is  ontsrod  hore  in  favor  of  the  olaiB-rsnt  and  againat  the 
jstato  of  311a.  "•  ilair>0y,  an  inootspetent  personf   for  tho  sun  of  ;}e75# 
and  coats  of*  auit,   to  be  paid  in  iue  ocxxtbq  of  adrninistration* 

aovoraod  aM  JudgEJsnt  h^pQ  for  1675. 
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OF  ILLINOIS 

fHIRD     DISTRICT 
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(JEOR&S  QSI3LSH, 


jr'APPSAL  fW)M  THS  CIRCDJ:T  GOfHT 


Plsl  nti  f  f-Apptilef^- 


-vs- 


BA.HK  OF  BmJS3EL|/'  & 
Oorporr  t  ion,,/ 

DeX  e  n^an  t-Appel  1  ant 

/ 

HATES,    J/j 


-■'^      This  Is  an  appeal  from  the  Clrcsult  Court  of  Oalhouft 
County  where  Geoi^e  aelsler,   plaintiff,   recovered  a  judgiaent 
against  the  Bank  of  Brussels  in  the  sua  of  $1,247. 50,   for  fraud 
and  deceit.     'Sba  case  was  heard  before  the  Court  -rlthout  a  Jury, 

The  plaintiff  filed  his  coaplalat  on  August  19,   1939 
which  alleged  that  on  February  25,    1937  he  conveyed  7^  acres 
of  land  to  the  defendant;   that  the  defendant  represented  to 
hiffi  that  hi  a  title  was  defective,    by  rtaaon  of  an  insufficient 
description;   thst  It  was  necess  ry  for  hla  to  deed  the  land  to 
the  derendsnt  so  the  title  eould  \K)  quieted;    that  the  Bani 
held  a  mortgage  on  said  land  for  fifteen  hundred  dollars; 
that  the  defendant  ststed  to  him  that  it  would  deed  the  land 
back  after  the  title  wa«  quieted,    and  that  he,   relying  upon 
tiae  said  atateaentfi,    executed  the  deed;   that  said  statetaerts 
were  false,   and  thf.t  the  Bsnk  f;^lled  to  reconvey  but  refused 
to  do  so.    Instead  deeding  it  to  «  third  person. 

on  September  3,   1941  the  Court  mf>de  a  finding  and 
entered  a   Judgment  in  frvor  of  the  plaintiff  and  against  the 
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.:.-<■. ^IX^is^nt  £t«  to  R09»n  t^   tJivWoiltl^  nw  alils  ^M^^iO  aid 
fr?  |jo*.t  »if#  fb99i)  P*  *Ic(  not  t^  *»«o«ff  enw  ?1  i«&   {fl«Wqjhtde»I> 
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delendent   In  the  suje  of   11,947,60,   «snd   on  the   same  dsy  the 
defendant  fflRde  »  motion  to  vscmte  «alft   .^udgaent.     On  October 
11,   1941,    th«  Court  aodlfie<?  th€   Judgment  and  reAuctd  it  to 
tfee  sum  of  |1S47,50. 

Plaintiff  h«?p  esflgne*  croisg  trrore  here  on  ©ccount  of 
the  reduction  of   Judgaent  entered   September  3,    1941  end  points 
out  that  the  raotlon  B.fks  merely  for  a  v^Cfftlon,   end  doei  not 
Include  a  modlf Icetlon,    further  that  the  appeal  wn?  from  the 
Judgment  of  October  11,   1941  snd  that  no  appeal   was  tslcen  from 
l^e  Judgment  of  Septerabf-r  3,   1941,   «nd  th©.t  the  motion  to  vacate 
wee  not  supported  by  en  afi'ldftvlt  as  required  by  the  Civil 
Practice   Act. 

Section  83  of  Chepter  77,    Illlnol®  Eevlsed  Ststutes, 
1941  provldess      "Any  such   Judgment,    decree  or  order  msy  hct^ffter 
be  modified,    set  aside  or  vecfted  prior  to  the  expiration  of 
thirty  days  froc  the  date  of  its  rendition  or  in  pursuance  of 
a  fflotion  made  within  such  thirty  days,   vfcerever,    unr'er  the  lew 
heretofore  in  force,   it  aslght  hf>re  been  siodified,   set  seide  or 
▼aested  prior  to  the  ejcpiratlon  of  the  tewj  of   court  et  which 
it  wftg  rendered  or  in  pursuance  of  a  motion  »i©de  st  thst  tene.* 
This  etf  tute  -pae  approved  June  21,   1933  and  under  its  provifilons 
if   the  motion  to  vecete  is  caaie  rlthin  the  thirty  dsys  sfter 
the  renditic?n  of  the   Judgment  it  le  rot  neceBBBTj  that  the 
BMjtlon  be  verified  or  thut  there  oe  an  sffldwvit   In  support 
thereof,     PlRintlff  in  support  of   their  cro«*f!  error  contend 
that  this   et=  tute  it  repealed  by  Impllcf tlon  by  the  provisions 
for  the  vacation  eM  setting  ppide  of  jud|iB©nt«'  contftined  in 
the  Civil  Practice  Act,    Ohspter  110,    section  174,   p^rafraph  7, 
on  seoount  of  the  Civil  Practice  Act  being  approved  two  dgyc   l«ter 
thtn  the   etstute  quoted  rbove  and  entitled  nn  Act  In  relf?tion 
to  flnftl   Judgffients.     The  peotion  in  the  Civil  Practice  Act 
requires   'upon  good  csu&e  shoim  by   affidavit,* 
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Th«  question  raised  on  th«  conflict  of  these  two   statutes 
is  disposed  of  by  the   Suproase  Court  in  the  cs'^e  of  Frank  v. 
Saloaon,    576  111,   439,    in  which  the  Court  stated:   ^Section  3 
of  "^yi  set  in  relation  to   final    Judgments,    lecrees  and  orders 
ol  eourts   of  record  in  criminal   and  civil  proceedings  and  the 
power  to  modify,  vscste  or  set  aside  the  ssme*      (111,   Rev.    Stat. 
19S9,   chap  77,   psr.   84)   ^bb  enacted  at  the  ssme  session  of  the 
General  Assembly  sis  the  Civil  Practice  Jict  and   thsy  ar?   3n  pari 
ffisteria.        »      *       «■   (pnd)are   to  be  construed  together,      (People 
V.    Wallace,   '^91  111.    465;   People  v.    01evel?'Jid,    Cincinnati, 
Chicego   Rtid    3t.   Louis  Rsllwey   Go.    306  id.   459.  )        ♦       *       ♦     The 
well-settled  rule  of  st^tutony  construction  is   thst  whe*^   there 
is  found  in  ??  statute  a  psrticul&r  ensctaent,    it  is  held  to  be 
operative  as  ^gjainst  the  ^ener?!  prcvipi'^ns  on  the  subject  either 
In  the  s^ffie  act  or  in  the  g?nersl  1©*8  relating  thereto,      (bobbins 
V.   Comrs.   of  Lincoln  Trf^r^.,    55S  111.   571;   Hsndtcffskl  v.   Chicago 
Consolidated  Trection  Cn,   E74  id.   282.)       here,    «s  here,    the 
legieleturs  reenacts  a  forseer  stetute,    the  effect  of  *hich  has 
been   Judicially  construed,   it  is  preeuiaed  to  hsve  been  reenacted 
in  view  of  such  construction.      (People  v,   Illinois  Centre! 
Rallrofid  Oo.   337  111.   276j   Spieha  v.    Ineull,    278  id.   184,)^'^ 

Applying  these  principles  to  the  set  in  relation  to  final 
Judgments,   chapter  77,    section  S5  will  control.      It  has  long  been 
the  esteblished  law  th#t  the  Court  during  the  term  in  which  a 
Judg:!!5ent  iree  entered  could  aaend  it  or  vacste  it  during  the   tera, 
Unbehaha  v.    Fader,    519  111,   250.      The  emendment  to  the  statute 
saadt  in  1933  simply  limited  the  tiaie  to   thirty  deys  after  the 
entry  of  ^   Judgment  rather  tht^n  during  the  term,      The  cross  errors 
assigned  are  not  well  tsken. 

The  evidence  shows  thst  the  plaintiff  was  a  man  of 
limited  business  experience,   ^*io  laoved  on  the  trnct  of  Isnd  in 
question  in  1920  <^.nd  continued  to  live  there  until  February  25, 


1^-  -fcis  3  sis  ■««>l'Ue' 
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WfSf, — llTlnr^  by  flshlnisr  bM   f^srmlnp  ttes  l^'nd.      He  Pfive  e 
arcrtgRf©  to  the  Bank  to  ssourt  fifteen  hundred  dolli^rs  in 
IQ^g.     Hl«  wife  died  in  1938  after  #?lch  his  health  failed, 
and  he  shortly  thereafter  hecame  involved  finencially.     He 
8»w  the  Bank  offlcisls   a  number  of  time©  early  in  1937  f?nd 
advieed  them  thst  he  would  have  to  sell   the  for®  to  clean  up. 
After  that  the  eeshler  of  the  B«»nk,   Mr,  Zis-rsng,   called  on 
hlffi  and  stated  that  the  description  of  the  land  was*  defective 
and  that  it  would  be  necessary  for  hi®  to  fieed   the  property  to 

"^       them  «o   they  could  quiet  the  title,    and  that   the  Bank,  would 
deed  It  btcSr  to  hia,   after  this  w»8  done.     He  poeepted  their 
proposition  and  conveyed  the  title  to  theaa,      Nothing  In  the 
l»ecord  dlsclof  es  that  the  Bank  brought  any  proceeding-e  to  quiet 
the  title  or  correct  It,     Shortly  after  obtelning'  title,    the 
Bmik.  entered  into  negotlptlona  slth  «  man  by  the  naae  of  Dustheimer 
for  the  sale  of  «i€  property,   without  any  authority  fro®  the 
plaintiff  pnd  without  bis  Itnowledpe,     Durlns*  the  tlise  of  these 
nerotiationis  the  plaintiff  brought  a  aan  by  the  nsase  of  Steffens 
to  the  Bank  to  hsve  s  contract  drswn  for  the  sale  of  the  land 
«t  0.  price  of  thirty  five  hundred  dollars.      4  contract  wet 
written  signed  by  Steffens  and   the  plaintiff,    pM  e  deposit  of 
one  hundred  dollars  w&«  psid  down.      This  eoatrsot  was  witnessed 
by  Zlgrang,   cashier  of  the  Bank,     This  all  occurred  on  April  1, 
1937,     On  April  14,   1937  steffena  and  "ttae  plaintiff  went  back 
t»  V^9  Bank  to  p«y  off  the  mortgage.     They  wer®   told  by  the 

^'      officials  of  the  Bank  th»t  the  mortgage  had  been  sold  but  they 
would  get  It  back,   iBisd   to  cose  back  later. 

It  appears  the  Bank  rawde  sn  sgreement   to   sell   the  property 
to  IHisthelmer,     On  the  17th  of  June,    Dustheimer  and  Steffens  called 
at  the  Bank  and  asked  for  a  deed  to  the  property.     The  president 
of  the  Bank  refused  to  do  any  business  with  ttiem  but  referred  them 
to  the  lawyer  for  the  Bank,  wnd  they  wait  to  the  lawyer's  office. 


£il   saiiiX&li  l>e«cJE«iiri^  afV^^Hl  ••tirj 

.      r;     ,w?      ot,  fW.T^j|        ,at^     OJ     fe-:,_^      .,,--?     &^"f«Vr.->'  •:.-  *<srtf'^'».•■ 

8£A^.^    ...   ^.„^i  •.4^  :i|Bi««ija      .•■^iA^IboctJ  tin  J^'^'f-  ■ 
f-,Bf •;■■»/-.  '..7    -"^w   ;^(^5SfX#llOd   sX/ff      .nwofr   Mnq   »«»    E'<-,r'nr>   !.«-Tr>rT. 
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k  dead  wes  made  cortveyiag  th©  property  to  Dusthelmer  and  from 
Du9thel-£©r  to   at®flene»     TMs  '«{i^  all  done  without  the  knowledge 
of  ti:e  plaintiff,     k  few  days  &fter  the  Bank  transferred  the 
property,    the  plaintiff  i?ent  to   the  bsnk  &M  in  anger  stated 
that  h®  <ildn*t  koow  they  were  going   to  deed  the  property,   a  a 
he  h»d  a  oheaoe  to  sell  it  ertd  have  Bass,e  aoney  over  the  rnortgage, 
ligr&ng,   i^o  hsd  been  essbier  of  the  bank  for  thirty  years,    out 
Mio  at  the  tliiiB  of  the   trial  was  not  an  offieer  of  the  Bank  tout 
6:  stoolcholtJer,    testified  In  oehsif   of  the  i>l©i«tiff  aad  corrob- 
orated hiia   in  all  material  respects,     Duethelsaer  and  Steffena 
were  not  celled  bb  witnesses  by  either  side,     fbe  only  official 
of  the  Bank  to  testify  *&.8  *r.    Beiikea,    the  president,    nnd  he 
filled  t©  coatrfedict  the  plaintiff*  s  evidence  except  tj-xst  he 
stated  he  did  not  ji«rsonally  authori2,e  anyone  to  mnke  an 
agreement  to  deed  the  property  back   to  Geisler,    or  as  far  as 
he  could  recall  th#t   the  Board  of  Blrectors  did  not  give  this 
authorlxatiott. 

Ihe  cle«.r  *ei^t  of  the  evidence  under  the  record  on 
all  sfeterlsl  points  ia  with  the  pl&intiff.      The  defendant 
contends  that  even  though  there  wee  frs5ud  and  alerepresentatlon, 
-      Gelsler  Is   estopped  to  b«9e  en  action  on  It  because  of 'his 
failure   to  cct  pronaptly  &.£t%t  tke  a&me  Qnm4  to' hie  knowledg«,  ' 
About  t«D   years  expired  froaa  the  time  Gelsler  had  knowledge 
of  the  fraud  until  he  filed  his  suit,     fhe  general  rule  is 
that  s  person  who  hse  suffered  from  frsvid  and  deceit,   upon 
obtaining  full  knowledge  of  it  must  act  promptly.      It  eppears, 
however,   that  for  several  -acnths  after  the  conveyance  Steffena, 
tbe  purchaser,    permitted  Geisler  to  stay  in  potseesslon.      It 
furtiier  appears  that  at  the  time  Gelsler  conveyed  to  the  Sank, 
they  told  him  to  go  ahe^d  end  sell  the  land  and  clean  up  hie 

debts,      Although  it  appears  that  in  June,   1938  Geisler  obtained 


.mnmtt^. 
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knowledge  that  the  Bank   had  conveyed  th«  land.    It  does  not 
app»?>r  that  the  Baiik,   Steffens  or   ^mathel^isr  ^ere  not  going 
to  account  to  him  for  the  difference  between  the  purchase 
price  of  the  land  '^nd  the  n^irtgasge  liens  thereon.     It  also 
ap5)e»rs  that  Steffent  gave  CJelsler  seven  hundred  dollars  to 
pay  off  the  second  sBortgage,   which  was  held  by   the  estate  of 
0-elgler'g  father,  who  ixas  decessed.     It  doa??  nnt  appear  that 
Geisler  had  full  knowledpre  of  all   the  meterlel   elements  of 
the  ti^nsftctlon  In  June,   IQ.*??, 

The  olrcuraet'jnces  and  incidents  mirroundlag  the 
transaction  were  sijoh  that  Geisler  wag  lulled  to   sleep  for  a 
considerable   space  of  time  r^ftf^r  ths  oonveyancai     These 
clrourastances  top:ether  with  the  f?5Cte,  that  (^elsler  was3  s.  man 
of  limited  business  experience  es  well  as  Intel lecttial   capacity; 
that  he  had  dealt  with  this  bank  for  many  yesra;    that  he  had 
confidence  in  it?!  officers  end  ^ent  to  them  '.«'lth  all  his 
business  tr?yi8a€tlon8,    .«nd  f>elsler  did  not  at  ru^  time  after 
the  conveyance  by  the  Bank  expressly  effii^  the  transaction^ 
in  our  judgment  Is   reasonable  excuse  for  ISie  del,«!y  In  bringing 
the  suit.     ^©stLSfceJCDes 


^e  feel  ths  t;  the  Trial  Court  reached  the  correct 
conclusion  end   thet  substantlsl    Justice  wpr  done  by  the   Judg'ment 
entered  here,  and  the  same   shsuld  be  affirm ed.      For  the  reasons 
herein  assigned  judgment  is  hereby  ef firmed, 

JUD&MSNT  AFFIRM  ED. 


5!jnisi5t-:iU  r.x  ViX».*»  arf?   tot  »«i}&x«  »X<feno? 
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jCHAS.  P.  DAVIS,  Do^<6g 

Business  Under  t^e 
I  Fictitious  Nane/and 

Style  of  Hiil^TI^i\L- 
•   QUINCY  TRUCK  /iNE, 

/ 
Dofe^dant-Appellant 


CULBERTSOI?,  P.  J. 

/ 
/  This  is  an  appeal  froia  a  judgnent  in  the  anount  of 

/ 
13,000.00,  entered  in  the  Circuit  Court  of  Madison  County,  in 

ifavor  of  Appellee  LEVI  DaVIS  (hereinafter  called  plaintiff),  and 
against  Appellant,  CIL\.S.  P.  DaVIS,  doing  businos  under  the  ficti- 
tious naxie  and  stylo  of  Hannihal-Quincy  Truck  Line  (hereinafter 
.called  defendant). 

The  suit  was  brought  by  the  plaintiff,  against  the  de- 
fendant, to  recover  for  personal  injuries  sustained  on  the  17th 
day  of  January,  1941,  when  he  was  struck,  while  standing  on  a  side- 
walk, by  a  truck  belonging  to  the  defendant,  and  which  truck  at  the 
tine  of  the  accident  v.as  being  driven  and  operated  by  Donald  Young, 
an  employee  of  the  defendant.   Fron  the  evidence  it  appears  that 
this  accident  happened  at  the  northwest  corner  of  the  intersection 
of  Belle  Street  and  Sixteenth  Street,  in  the  City  of  Alton,  and 
that  Belle  Street  j-uns  north  and  south,  and  Sixteenth  Street,  east 
and  west. 

Plaintiff  testified  he  had  left  his  home,  about  a  block 
Tom  the  place  where  the  accident  happened,  and  that  he  was  on 
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Belle  Street,  on  the  sidewalk,  and  that  when  he  walked  up  to  the 
intersection  of  the  two  streets  he  looked  south,  i.  e. ,  he  looked 
to  his  right,  and  that  is  the  last  he  ronemhers  until  later  that 
night  when  he  vms  in  the  hospital.  The  seriousness  of  the  injuries 
the  plaintiff  received  are  not  challenged  on  this  appeal,  nor  is 
it  urged  on  this  appeal  that  the  verdict  is  excessive. 

Donald  Young  testified  that  he  was  employed  "by  the  de- 
fendant herein,  and  that  on  the  day  of  the  accident  he  started  from 
St.  Louis,  Missouri,  at  about  8:00  p.m.,  and  was  going  to  Quincy 
by  way  of  Yilton;  that  he  was  familiar  vdth  the  route,  having  driven 
it  five  or  six  tines,  and  that  as  he  was  passing  through  Alton,  on 
Belle  Street,  after  crossing  Sixteenth  Street,  going  north,  there 
is  a  big  hill.   This  v/itness  testified  it  had  been  snov.lng  and 
raining  and  vras   turning  cold,  and  that  after  he  crossed  over  Six- 
teenth Street  to  go  north,  and  started  on  Bcllo  Street,  about  half- 
way up  the  hill  the  street  vvas  cindered,  and  from  there  on,  over 
the  top,  it  was  just  ice.   He  further  testified  that  after  he  left 
Sixteenth  Street,  he  ran  up  the  hill  as  far  as  it  v/as  cindered  and 
could  not  go  any  farther,  and  that  he  then  set  the  brakes  on  his 
truck,  that  the  brakes  v/ould  not  hold  and  that  the  truck  and 
trailer  started  to  slide  back.  He  further  testified  that  he  could 
not  control  the  truck  vdth  the  brakes  on  and  that  he  put  it  in 
reverse  and  opened  the  door,  and  that  he  was  guiding  it  back  dov,!! 
the  hill  when  he  saw  a  street  cutting  out  to  his  left,  or  to  the 
south,  and  that  he  cut  for  that  street,  but  the  tractor  slipped 
and  the  back  of  the  trailer  ran  across  the  curb  and  struck  the 
plaintiff  herein.   From  the  evidence  it  appears  that  there  were 
four  v/heels  on  the  tractor  and  two  on  the  trailer.   This  witness 
testified  that  he  sav;  the  plaintiff  herein  and  hollered,  "Hey,  look 
out  I"  From  this  vatness'  testimony  it  appears  that  he  did  not  have 
chains  on  the  wheels  at  the  time  of  the  accident,  and  that  at  the 
tine  plaintiff  was  struck  the  wheels  on  the  truck  v/ere  turning 
around,  rolling  backvmrds,  and  that  the  brakes  v/ere  not  on. 
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Petar  M.  F.  Bomier,  called  as  a  v/itness  for  the  plain- 
tiff, testified  that  he  saw  the  accident  as  he  v/as  operating  his 
car  on  Sixteenth  Street  and  had  just  uade  a  boulevard  stop  at  the 
Belle  Street  intersection;  that  he  observed  the  truck  backing  dovm 
the  hill  with  all  the  wheels  rolling,  ajid  that  he  did  not  hear  any- 
one say  anything,  nor  did  he  hear  a  horn  sounded;  that  he  saw  the 
truck  when  it  jumped  over  an  eight-inch  curb  and  hit  the  plaintiff, 
who  was  then  standing  on  the  sidewalk.   This  witness  testified  that 
as  the  tractor  and  trailer  backed  down,  "it  looked  like  it  was  on 
the  left  side  of  the  street,  that  it  zigzagged."  This  vdtness 
further  testified  that  the  streets  were  not  slick  enough  for  hin 
to  use  skid  chains. 

Defendant  contends  for  reversal  of  the  judgnent  in  this 
case  upon  two  grounds:   (First)  That  the  facts  disclose  that  plain- 
tiff's injuries  v/ere  the  result  of  an  unavoidable  accident,  and 
not  due  to  the  negligence  of  the  defendant;  and  (Second)  That  the 
Trial  Court  erred  in  giving  an  instruction  for  the  plaintiff.  A 
fair  consideration  of  the  evidence  in  connection  v/ith  this  case 
persuades  us,  and  we  so  hold,  that  this  case  should  not  be  reversed 
on  the  assignment  of  error  hereinbefore  first  referred  to,  for  the 
reason  that  an  accident  for  which  no  liability  exists  is  one  which 
is  the  result  of  an  unknown  cause,  or  is  the  result  of  an  unknown 
or  unexpected  event  happening  in  such  an  unusual  nanner  from  a 
known  cause  that  it  could  not  be  reasonably  expected  or  forseen 
and  that  it  was  not  the  result  of  negligence  ( CO RNl'vELL .  v .  BLQ OM- 
INGTON  BUSINESSMENS'  ASSOCIATION,  163  111.  App.  461). 

An  issue  of  fact  was  presented  in  this  case  that  we 
believe,  and  hold,  v/as  very  properly  subraitted  to  a  jury  for  their 
deternination  as  it  is  solely  a  question  of  fact  for  the  jury  to 
deternine  whether  the  injury  was  the  result  of  an  unavoidable  acci- 
I'dent,  or  negligence  (LEVY  y.  CHICAGO  CITY  RYS.  CO.,  187  111.  App. 
[64) . 

j  Y/e  have  examined  the  instruction,  the  giving  of  v/hich  is 
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issigned   as   error  in  this   case,    and  while   the   instruction  is 
subject   to   the   criticisn  leveled  against   it,    the  giving  of  the 
Lnstruction  has  been  held  to  he  not  reversible   error   (EDWARD  v. 
IILL-THOlVl/iS  LIME  Sc  CM^MT   CO .  .    378  111.    180). 

There  being  no   reversible   error  in  this  record  and  the 
judgLient  being  anply   supported  by  the   evidence,    said   judgment   is 
lereby,    accordingly,    affinaed. 

Judgment   affimed. 


NOV  2    t942 


CUL^FERTSON,  P.  J". 

This  is  an  appeal  fron  the  County  Court  jf  Madison 
County  froLi  a  finding  in  favor  of  Dcfondcnt-iLppollGe,  STOLZE 
LUMBER  COIylPii^IY,  a  corporation  (hereinafter  called  defendant), 
and  against  the  Plaintiff-Appellant,  CmUiLES  H.  THEIS  (here- 
inafter called  plaintiff) . 

This  suit  vtfas  first  brought  in  a  Justice-of-the-Peace 
Court,  and  the  trial  resulted  in  a   judgnent  in  plaintiff's  favor 
for  $250.00.   i-ai  appeal  v/as  taken  to  the  County  C.jurt  cand  the 
cause  v;as  tried  before  the  County  Judge,  ivich^ut  a  jury,  and  re- 
sulted in  a  finding  in  favor  of  the  defendant.  Iji   appeal  to  this 
Court  followed. 

The  evidence  discloses  that  tiiis  is  a  suit  in  v'hich 
plaintiff  seeks  to  recover  a  real  estate  broker's  coiiiission  of 
$250.00  fron  the  defendant,  being  b'fo   jf  the  sale  price  of  a  parcel 
of  real  estate  in  Grajiite  City,  Illinois,  sold  by  the  defendant 
to  one  Lurton  George.   The  evidence  shov-s  that  the  plaintiff  is  a 
licensed  real  estate  broker  in  Granite  City  and  had  been  in  that 
business  for  twenty  years  last  past.   In  Septeuber,  1939,  plain- 
tiff contends,  in  a  conversation  vith  an  official  of  the  Stolze 
Lunber  Conpany  of  Granite  City,  that  said  official  told  hin  the 
defendant  wanted  to  sell  the  property,  the  sale  of  which  furnishes 
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the  basis  for  tho  cjiij::issijn  claiuod  by  plaintiff  in  this  case, 
and  that  after  plaintiff  had  conferred  v/ith  ojiother  .official  of 
the  defendant  Coupany,  that  they  told  hin  they  v/v^uld  be  glad  to 
have  hin  sell  it  if  he  cjuld.   Plaintiff  testified  the  sale  price 
of  the  property  was  fixed  at  ^6500.00,  and  he  v/as  authorized  to 
shov/  it  to  prospective  purchasers.   Plaintiff  contends  he  inter- 
viewed several  people  vvdth  a  view  to  interesting  then  in  the 
property,  and  finally,  one  of  his  prospects,  Lurtjn  Gejrge,  in- 
dicated that  ho  was  interested.   Plaintiff  testified  he  tjok 
Lurton  George  through  the  property,  and  after  he  had  considered 
the  natter,  Lurton  George  inforr''.ed  plaintiff  ho  \-ou]-d  buy  the 
property  but  v.'ould  not  pay  nore  thoji  $5000  =  00  for  ito   This  offer 
was  subnitted  to  the  defendant  Conpany  and  rejected  by  then  and 
a  counter-proposition  of  i^5500o00  Vi?as  nade  'oj   the  Conpany,  but 
Lurton  George  refused  to  offer  nore  than  |i5000.00  f..^r  the  property. 
Plaintiff  testified  that  the  defendant  C.npany  at  >^nG  tine  agreed 
that  they  v>/ould  accept  $5000,00  net  t.>  then  for  the  property,  and 
that  if  the  sale  was  nado  on  that  basis,  plaintiff  would  have  to 
get  his  connission  fron  the  purchaser. 

It  appears  fron  the  evidence  that  in  tho  early  part  of 
1941  the  defendant  advertised  the  property  for  sale  in  the  Edwards- 
ville  and  Granite  City  newspapers  and  the  sale  price  was  designated 
as  being  $6000,00,  and  finally  an  ad  was  inserted  in  the  paper 
stating  the  price  to  be  $5000.00,   Plaintiff  contends  he  called 
to  see  the  defendant  a  week  or  tv/o  before  the  last  advertisenont 
was  run  and  told  Mr,  Phillips  that  he  had  a  buyer  ready  and  vail- 
ing to  take  the  property  at  $5000.00  and  go.ve  the  naioe  of  Lurton 
George  as  his  prospect.   It  appears  fron  the  evidence  that  the  pro- 
perty v/as  sold  to  Lurton  George  for  $5000,00,   Plaintiff  contents 
he  is  entitled  to  a  counission  of  5%  on  the  sale,  jr  $250,00,   V^  J/ 
Plaintiff  contends  on  this  appeal  that  defendant  entered  into  a 
secret  agreenent  viltYi   Lurton  George  for  the  sale  of  this  property 
to  avoid  the  paynent  of  a  connission  to  the  plaintiff  herein. 


We  are  very  nindful  of  the  established  law  that  should  govern 
that  state  of  fo.cts,  if  true,  hut  vie  fail  to  find  anything  in 
the  record  establishing  that  contention. 

Fron  the  evidence  produced  in  behalf  of  the  defendant  it 
appears  that  Mr.  Robert  M.  Phillips,  acting  for  the  corporation, 
told  the  plaintiff  that  they  vrould  not  tie  themselves  up  v^ith 
anyone  on  the  sale  of  the  property,  and  that  if  plc?.intiff  sold 
the  property  it  would  hcj.ve  to  be  a  cash  transaction  and  handled 
ontirel'y  by  hiti,  and  that  defendant  resorved  the  right  to  Liake 
any  deal  it  saw  fit.   It  further  appear:;  frou  the  evidence  pro- 
duced on  beheilf  ..-f  the  defendant  that  v/hcn  pJ.aintlff  CLXie  to  Mr. 
Phillips  and  stated  that  he  could  sell  the  property  for  |5000«00, 
that  he  was  told  that  the  only  way  they  v.-ould  accept  such  an  of- 
fer would  be  for  hin  to  secure  his  cor:.Tiissi-.n  over  and  above  the 
#5000.00  cash  net  to  the  defendant. 

Lurton  G-eorge,  the  purchaser  v;f  the  property,  testified 
that  he  v^as  contacted  by  olaintiff,  but  that  no  deal  v.-as  closed  by 
plaintiff.   There  is  alsj  the  evidence  of  Mr.  Phillips  that  he  had 
talked  to  Lurton  George,  the  purchaser  of  the  property,  prior  to 
the  tine  plaintiff  nentloncd  his  nano  to  I.ir.  Phillips  as  a  pro- 
spective buyer  ;f  the  property. 

This  case  having  been  tried  lij   the  Court,  vdthout  a 
jury,  the  finding  of  the  Tiical  Court  on  the  controverted  facts 
is  entitled  to  the  srne  weight  as  the  verdict  of  a  jury  (MOORE  v. 
DAVID  J.  MOLLOY  CO...  222  111.  App,  295).   Tne  judguent  of  that 
Court,  v..'ho  sav;  the  v/itnesses  and  heard  then  testify,  is  conclusive 
on  all  questions  of  fact,  if  not  manifestly  against  the  v/eight  of 
the  evidence  ( SHhPLEIGH  HDW.  CO.  vs.  ETTERPRISE  FOUNDRY  CO..  305 
111.  App.  180;   MTgYER  vs.  PIENDRIX,  311  111.  i\pp.  605,  509). 

A  careful  consideration  -)f  the  evidence  in  this  case 
brings  us  to  the  conclusion  that  the  finding  of  the  Court,  in  favor 
of  the  defendant  in  this  case,  is  not  against  the  nanifest  v.reight 
of  the  evidence,  but  that  said  finding  has  abundant  support  in  the 

3. 


evidence.   The  judguent  of   the  Trial  Court,  being  correct,  the 
saiie  is  hereby  affimied. 
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Lundoff-Bicknell  Company  was  awarded  the  general  contract 


fo/  the  erection  of  the  Higbee  Department  Store  building  in  Cleve- 
land,  Ohio,  The  general  contractor  awarded  defendants  herein, 
E,  ?/,  Kaiser  and  A»  G.  Kaiser,  copartners,  doing  business  as 
Bo  B,  Kaiser  Company,  the  contract  for  the  plumbing  and  heating 
in  said  building.  Defendants  in  turn  engaged  plaintiff.  Standard 
Asbestos  Manufacturing  Company,  to  furnish  and  install  the  covcr*- 
ing  and  insulation  for  the  plumbing  and  heating  pipes  and  fixtures 4 

The  complaint  alleged  substantially  that  January  14,  I93I 
plaintiff  entered  into  a  written  contract  with  defendants  under 
the  terms  of  which  it  agreed  to  furnish  and  install  "all  the 
covering  and  insulating  for  the  Higbee  Department  Store  at  Cleve- 
land, Ohio,  "which  defendants  were  obligated  to  furnish  and  install 
under  their  contract  of  Ivovember  12,  I930  between  them  and  Lundoff- 
Bicknell  Company,  the  general  contractors;  that  the  contract 
between  plaintiff  and  defendants  was  subject  to  all  the  terms 
and  conditions  of  the  contract  between  the  defendants  and  the 
general  contractor?  that  the  price  specified  in  plaintiff's 
contract  with  defendants  was  $14,700  "payable  in  such  proportions 
and  at  such  times  as  it  is  received  by  the  said  E,  B,  Kaiser  from 
the  said  Lundoff-Siclcnell  Ccanpany}"  that  thereafter  on  April  21, 
1931  plaintiff  entered  into  an  additional  written  contract  with 
defendants  whereby  it  agreed  to  furnish  and  install  insulating 
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materials  for  the  drinking  water  supply  pipe  and  the  balancing 
tank  in  the  aforesaid  Higbee  Department  Store  for  the  sum  of 
$1,000 J  that  plaintiff  performed  the  work  covered  by  the  aforesaid 
written  contract  and  at  the  special  instance  and  request  of  defend- 
ants par formed  extra  work  on  said  job;  that  payment  "has  been  made 
to  the  defendant,  S»  B^  Kaiser  Company  by  the  general  contractor, 
Lund offt^ic knell  Company,  in  accordance  with  the  said  prices  speci- 
fied by  the  plaintiff j«  and  that  there  is  a  balance  of  $7,250^34 
with  interest  dme  plaintiff  from  defendants. 

Defendants'  answer  denied  that "the  work  and  labor  performed 
by  plaintiff  was  approved  by  defendants  or  anyone  else  and  alleged 
that  a  great  deal  of  said  work  and  labor  was  the  subject  matter 
of  many  controversies  and  disputes  between  the  plaintiff,  the 
defendants,  th®  general  contractor,  the  owner  and  the  architeeto^" 
Defendants'  answer  specifically  denied  "that  payment  had  been 
made  to  them  by  the  general  contractor  or  anyone  else"  for  the 
items  with  respect  to  which  recovery  was  sought  in  the  complaint. 
The  answer  also  alleged  that  the  extras  in  question  were  not  fur- 
nished ay  the  plaintiff  at  the  special  Instance  and  request  of 
defendants  but  at  the  special  instance  and  request  of  the  ovmer. 

The  cause  was  referred  to  a  master  in  chancery  to  take 

proof  and  report  his  findings  and  conclusions  relative  thereto* 

The  facts  appear  sufficiently  from  the  report  of  the  master  which 

is  set  forth  as  follows  in  the  abstract  of  record: 

"That  the  plaintiff,  in  accordance  with  the  terms  and 
provisions  of  the  contract  ■♦*■**"  between  the  defendants  and  the 
umdoff*^icknell  Company,  completed  the  work  called  for  in  the 
contract  [between  plaintiff  and  defendanis]  (plaintiff's  Exhibit 
'A')  and  performed  the  work  in  a  workmanlike  manner,  all  of 
which  was  duly  approved  by  the  defendants,  by  Lundoff-Bicknell 
Company  and  by  the  architects,  and  that  there  became  due  to 
th6  plaintiff  by  reason  thereof  the  sum  of  $14,700}  that  said 
amount  is  admitted  by  the  defendants. 

"The  Master  finds  that  while  the  work  mentioned  in  said 
Exhibit  'A«  was  being  done,  the  defendants  ordered  and  directed 
the  plaintiff  to  do  certain  extras  and  additional  work;  that 
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the  plaintiff  performed  said  extra  and  additional  work  which 
was  duly  approved  by  the  defendants  and  by  the  Lundoff— 
Blcknell  Company, 

"That  the  work  xvas  done  In  a  workmanlike  manner,  and  as 
a  result  of  said  extras  and  additional  work,  there  became  due  and 
payable  to  the  plaintiff  the  sum  of  $4,871*29,  The  Master-  iTinds 
that  this  item  is  disputed  by  the  defendants  who  contend,  first| 
that  this  work  was  not  ordered  by   thea  but  was  ordered  by  the 
owner,  and  second,  that  if  the  work  was  ordered  by  them,  there 
is  no  satisfactory  proof  that  the  v^ork  and  materials,  wnich  formed 
the  basis  of  the  claim  for  $4,871*29  were  furnished, 

"That  on  the  21st  day  of  April,  1931,  the  plaintiff  entered 
into  an  additional  contract  with  the  defendants  (plaintiff's 
Exhibit  «C»)  by  the  terms  of  which  plaintiff  agreed  to  furnish 
and  supply  certain  insulating  materials,  etc.,  and  to  furnish 
and  install  the  same  under  and  by  virtue  of  the  said  contracto*** 

"That  the  work  was  performed  in  a  workmanlike  manner  and 
was  duly  approved  by  the  defendants,  et  al,,  and  there  became  due 
to  the  plaintiff  the  sum  of  $1,000,  and  that  the  defendants  admit 
this  item* 

"That  while  the  plaintiff  was  doing  the  ?vork  imder  the 
said  plaintiff's  Exhibit  'C*,  the  defendants  directed  plaintiff 
to  do  certain  additional  ?/ork;  that  this  extra  additional  work 
was  furnished  and  there  became  due  and  payable  to  plaintiff  the 
sum  of  $222,30,  which  item  is  likewise  admitted  by  the  defendants, 

"That  It  was  stipulated  and  agreed  by  and  between  the 
parties  that  the  defendants  are  entitled  to  the  following 
credits; 

"Cash  payment  to  the  **-*  [plaintiff]  $13,000,00 

"Pro-rata  back  charges  as  admitted  in 

illxhibit  'B' , . 456.00 

"Direct  back  charges  as  admitted  in 

Exhibit  'B» 87,25 

"Total, $13,543.25 

"The  Master  finds  that  certain  disputes  had  arisen  between 
the  defendants  and  the  general  contractor  as  to  the  amounts  which 
the  defendants  claim  they  were  entitled  to  under  their  contract 
with  Lmidoff-Blc knell  Company,  and  negotiations  were  had  between 
the  parties;  that  the  total  amount  due  to  the  defendants  under 
their  contract  was  $223,870,51,  defendants  received  on  account 
$192,325.66,  leaving  a  balance  of  m^31, 54-4.85;  that  said  item  was 
paid  to  the  defendants  under  a  settlement  whereby  certain  monies 
were  deposited  with  the  Guardian  Trust  Company  of  Cleveland,  Ohio, 
under  an  escrow  agreement  dated  the  8th  day  of  December,  1932.  ^^** 

"After  the  filing  of  the  siiit  herein,  the  plaintiff  received 
from  the  Guardian  Trnst  Company,  on  account  of  its  c3.aim,  the  sum 
of  $4,906,74,  which  plaintiff  credited  to  the  account  of  the 
defendants,  and  there  is  no  contest  as  to  this  credit, 

"The  defendants  did  not  receive  the  entire  amount  which 
they  claim  was  due  them  and  to  their  subcontractors,  Spf  elf ically 
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the  shortage  amounted  to  $<1,^4A-,B'^,   showing  a  loss  to  the  defend- 
ants of  14, f" 


"The  plaintiff  was  not  a  party  to  any  agreements  of 
compromise  or  settlement  between  the  defendants  on  the  one  isanci 
and  Lundoff-^icknell  Company  on  the  other  hand. 

"After  the  settlements  were  consximinated,  the  defendants 
released  and  discharged  the  gtaeral  contractor  and  the  owner 
from  all  claims  that  they  had,  both  on  their  o?ni  behalf  and  on 
the  behalf  of  their  subcontractors,  and  the  claim  of  the  defe?.id- 
ants,  both  on  their  own  behalf  and  on  behalf  of  the  plaintiff, 
was  extinguished, 

"The  Master  found  that  the  plaintiff  had  at  no  time 
granted  to  the  defendants  any  authority  to  compromj.se  in  any 
way  or  reduce  the  claim  of  the  plaintiff  in  any  amounts,  and 
if  any  reduction  ©f  plaintiff's  claim  was  made  by  the  defend- 
ants in  their  settlement  or  compromise,  it  was  made  without 
any  authority  from  the  plaintiff »" 

After  analyzing  the  pleadings  and  the  evidence  the  master 
concluded  that  the  material  allegations  of  the  complaint  had  been 
provenj  that  the  eqiiJLties  in  the  case  were  with  plaintiff  j  aad 
that  there  was  due  plaintiff  from  defendants  $2,854»31#  which 
included  a  balance  of  $2,343,60  for  extras  and  $51C.71  interest 
from  May  31,  I936  to  October  10,  I940* 

All  objections  by  both  parties  to  the  master* s  report  having 
been  overruled,  they  were  allowed  to  staiii  as  exceptions  thereto. 
The  trial  court  overruled  all  ex^eptioijs  to  the  master's  report 
except  that  which  concerned  the  right  of  plaintiff  to  recover 
interest  of  $?10,71  frm  May  31,  193^  to  October  10,  1940,  which 
allowance  was  recoBHaended  by  the  master^  After  sustaining 
defendants'  exception  to  the  allowance  of  this  interest,  the 
chancellir  entered  the  decree  in  plaintiff's  fr.vor  for  $2,343»60» 

Plaintiff's  appeal  seeks  a  modification  of  the  decree  to 
the  end  that  certain  items  of  interest  be  auded  to  the  principal 
amount  of  $2,343,60  which  defendants  were  decreed  to  pay  plain- 
tiff. 

Defendants  cross  appeal  seeks  the  reversal  of  the  decree 

for  $2,343,60  in  favor  of  plaintiff. 

The  evidence  amply  sustains  the  findings  of  the  master 
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and  the  decree  of  the  court  that  after  plaintiff  had  completely 
performed  its  two  contracts  with  defendants  and  furnished  extra 
labor  and  materials  as  requested  by  the  latter,  there  v/as  a  balance 
of  $7*250.30  due  and  owing  from  defendants  to  plaintiff 5  that  lay 
31,  1936  plaintiff  was  paid  $4,906,74  on  account  of  such  balance 
by  the  Guardian  Trust  Company  of  Cleveland,  Ohio,  out  of  an  escrow 
fund  theretofore  created  for  such  purpose;  and  that  the  balance 
due  plaintiff  from  defendants  was  thereby  reduced  to  $2,343*60* 

It  will  be  noted,  however,  that  defendants  were  not  liable 
to  piy  plaintiff  this  balance  unless  and  until  they  received  pay- 
ment to  that  extent  from  the  general  contractor j,  Lundoff-Bicknell 
Company.  It  will  also  be  noted  that  defendants  did  not  recelTe 
from  the  general  contractor  payment  of  the  balance  due  plaintiff 
but  that  defendants  settled  and  compromised  i^lth  tlie  general  eoi>* 
tractor  for  an  amount  considerably  less  than  the  balance  due  them, 
which  compromise  included  the  settlement  of  the  balance  due  plain- 
tiff and  deprived  the  latter  as  a  subcontractor  of  its  right  of 
action  against  the  general  contractor  and  the  owner. 

The   master's  findings  concerning  defendants*  settlement 

agreement  with  the  general  contractor,  which  were  approved  by 

the  chancellor  were  as  follows: 

"The  plaintiff  was  not  a  party  to  any  agreements  of 
compromise  or  settlement  between  the  defendants  on  the  one  hand, 
and  Lundoff-Bicknell  Co.,  general  contractor,  and  the  owners,  on 
the  other  hand,  ***  After  the  settlements  were  consummated,  the 
defendants  released  and  discharged  the  general  contractor  and 
the  owner  from  all  claims  that  they  had,  both  on  their  own  behalf, 
and  on  behalf  of  their  subcontractors,  and  the  claim  of  the  defend- 
ants, both  on  their  own  behalf,  and  on  behalf  of  the  plaintiff, 
iras  extinguished. 

"The  plaintiff  at  no  time  granted  to  the  defendants  any 
authority  to  compromise  in  any  way,  or  reduce  the  claim  of  the 
plaintiff  in  any  amount,  and  if  any  r<?duction  of  plaintiff's 
claim  was  made  by  the  defendants  in  their  settlement  or  comproBaise 
it  was  made  without  any  authority  from  the  plaintiff," 

There  is  sufficient  evidence  in  the  record  to  support  these 

findings  and  it  cannot  be  said  that  they  v/ere  against  the  manifest 
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weight  of  the  evidence. 

Since  it  is  conceded  that  defendants  did  not  receive  from 
the  general  contractor  funds  with  which  to  pay  plaintiff  the 
balance  due  it,  no  liability  could  attach  to  defendants  for 
their  failure  to  pay  plaintiff,  unless  they  had  precluded  them- 
selves from  making  any  demand  for  payment  upon  the  general  con- 
tractor or  had  released  said  general  contractor  from  liability 
for  payment,  "Provisions  in  subcontracts  that  the  subcontractor 
shall  not  be  entitled  to  payment  until  the  contractor  has  secured 
his  compensation  from  the  oimer  are  valid  and  enforceable j  but 
if  the  contractor  has  by  his  own  fault  lost  the  right  to  payment 
from  the  owner,  the  subcontractor  will  be  entitled  to  his  com- 
pensation," (17  C,  J,  S,  1058.) 

In  Rumsey  v.  Liverjs^  112  Md.  5^6,  the  question  was  pre- 
sented as  to  whether  a  subcontractor  was  entitled  to  recover  from 
a  general  contractor  where  the  latter  by  his  own  act  lost  the 
right  to  payment  from  the  owner.  There  the  court  said  at  pp, 
55^2,  553: 

"The  payment  of  the  compensation  he  had  earned  from  the 
defendants  could  not  be  perpetually  postponed  merely  because 
the  company  (oimer)  refrained  from  paying  its  debt  to  the 
defendants  (general  contractor)  or  because  they  osiitted  or 
refused  to  enforce  its  collection.  They  could  insist  upen 
their  right  to  withhold  payment  from  the  plaintiff  until 
their  receipt  of  funds  from  the  company  only  by  asserting 
their  right  under  their  contract  with  the  company  to  the 
payment  of  the  sums  to  which  they  were  entitled.  ***  If  the 
defendants  eomaiitted  a  breach  of  this  condxtion  in  consequence 
either  of  neglect  or  affirmative  election,  both  of  which  are 
charged  in  the  declaration,  we  see  no  reason  why  the  stipulation 
in  question  should  still  remain  available  to  them  as  a  ground  for 
postponing  the  payment  of  the  plaintiff's  demand," 

In  Foreman-State  Trust  &   Savings  Ban^_,  kA^^r   Estate  q:^.„ 

Frances  Tauber^  decM  v.  Joseph  Tauberj  executor  Estate  of  Max 

Tauber^  dec*df  262  Ille  App«  614,  this  court,  in  an  opinion 

written  by  Justice  Otto  Kerner,  said  at  p,  617: 

"It  has  repeatedly  been  held  that  where  one  party  to  a 

contract  shows  that  the  other  party  has  deliberately  made  it 

impossible  f or ^the ^contract  to  be  performed  by  some  act  of  his 
done  prior  to  the  time  that  performance  was  to  be  made,  such 
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act,  in  law,  amounts  to  a  prevention  of  performance," 

In  affirming  the  Taaber  case  in  Foreman  Trust  &   Savings 

Bank  V,  Jauberj^  346  111,  28 0,  the  Supreme  court  used  this  language 

at  p,  286; 

"It  is  well  established  by  the  authorities  that  a  party 
to  a  contract  who  by  his  deliberate  act  prevents  the  fulfillment 
of  a  condition  on  which  Ms  liability  under  the  contract  depends^! 
cannot  take  advantage  of  his  own  %Tongful  conduct  and  assert  the 
failure  of  the  fulfillment  of  the  condition  to  defeat  his  lia- 
bility under  the  contract," 

Since  defendants  without  plaintiff »s  authority  entered  Into 
the  settlement  agreement  with  the  general  contractor  thereby  re- 
leasing and  discharging  said  general  contractor  and  the  owner  from 
all  claims  that  they  had  against  them,  including  plaintiff's  claim, 
they  must  be  held  to  have  wrongfully  brought  about  the  extinguish- 
ment  of  plaintiff's  claim  against  the  general  contractor  and  the 
owner.  In  our  opinion  defendants  are  clearly  liable  to  pay  plain- 
tiff the  balance  due  it» 

Plaintiff  insists  that  it  is  entitled  to  an  allowance  of 
five  per  cent  interest  on  $7^ 250,24  from  October  22,  1931,  when 
it  rendered  its  statement  of  account  for  that  amount  to  defendants 
after  the  completion  of  its  work  and  payment  of  said  account  was 
refused,  to  May  31#  193^*  when  it  v/as  paid  $4,906,74-  on  its  account 
by  the  Guardian  Trusc  Company.  In  the  first  instance  plaintiff 
predicates  its  right  to  recover  the  interest  above  indicated  under 
that  portion  of  sec,  2,  par,  2,  chap,  74,  111,  Rev,  Stat.  1941, 
which  provides:  "Creditors  shall  be  allowed  to  receive  at  the 
rate  of  five  (5)  per  centum  per  annum  for  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory  note,  or  other  instrument;, 
of  writing."   (Italics  ours.)  There  is  no  merit  in  this  conten- 
tion. Plaintiff's  right  to- recover  herein  is  not  based  upon  its 
written  contracts  with  defendants  but  rather  upon  defendants  unp- 

authorized  settlement  of  plaintiff's  claim  with  the  general  con- 
tractor, which  extinguished  plaintiff's  right  to  recover  fraa  said 
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general  contractor  and  the  owner ^ 

Plaintiff  claims  that  in  any  event  it  is  entitled  to  re- 
cover such  interest  because  the  foregoing  balance  was  "v/ithheld 
by  an  unreasonable  and  vexatious  delay  of  payment,"  Just  what 
are  the  facts?  As  already  stated  there  was  a  balance  of  $7,250#24 
due  pleintiff  from  October  22,  1931,  when  its  demand  upon  dofend- 
ants  for  the  payment  of  its  account  was  refused,  until  May  31p 
1936,  when  it  received  the  payment  of  $4,906,74  from  the  Guardian 
Trust  Company,  Certainly  plaintiff  was  not  entitled  to  Interest 
from  October  22,  I93I  to  December  8,  1932  when  defendants  entered 
into  the  settlement  agreement  with  the  general  contractor,  since 
It  is  conceded  that  during  said  period  defendants  received  no 
payment  from  the  general  contractor  either  on  their  own  or  on 
plaintiff's  behalf.  At  the  time  defendants'  settlement  agreement 
of  December  8,  I932  was  made  certain  funds  to  effect  such  settle- 
ment were  deposited  by  the  general  contractor  in  escrow  with  the 
Guardian  Trust  Ccanpany.  Before  these  funds  could  be  distributed 
said  trust  company  was  forced  to  discontinue  its  banking  business 
because  of  financial  difficulties  and  it  was  not  until  I936  that 
the  escrowed  funds  were  released  for  distribution.  It  was  oat 
of  these  funds,  which  were  held  in  escrow  by  the  Guardian  Trust 
Company,  that  plaintiff  was  finally  paid  $4,906.74  on  lay  31, 
1936.  Surely  defendants  could  not  fairly  be  charged  with  unreason- 
able and  vexatious  delay  of  payment  of  that  amount  during  the 
period  from  December  8,  I932  to  May  3I,  1936,  Although  this  suit 
was  started  May  22,  1934  no  effort  was  made  by  plaintiff  to  bring 
it  to  trial  until  the  cause  was  referred  to  a  master  for  hearing 
December  5>  1939*  more  than  five  and  one-half  years  after  the 
coimaencement  of  the  action.  In  addition,  as  the  master  found, 
there  was  a  dispute  between  the  parties  as  to  the  extra  work 

and  materials  furnished  liy  plaintiff. 

It  would  be  highly  inequitable  under  th~  circumstances 
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to  hold  that  defendants  were  guilty  of  such  unreasonable  and 
vexatious  delay  in  withholding  payment  of  plaintiff's  claim  as 
to  warrant  the  allowance  of  interest  on  its  balance  of  $7>250,24 
from  October  22,  1931*  when  payment  of  same  was  due,  until  May 
31,  1936,  when  the  Guardian  Trust  Company  paid  it  $4,906,74 
on  account  of  said  balance. 

As  to  plaintiff's  claim  for  interest  On  the  balance  of 
$2,343.60  found,  to  be  due  it  under  the  decree,  v/e  think  that  the 
chancellor  was  fully  ;Justified  in  disallowing  same  in  accordance 
with  the  equities  of  the  case.  Interest  on  this  balance  was 
claimed  for  the  period  from  Lay  31*  1936,  when  the  $4, 906,74- 
was  paid  plaintiff  by  the  Guardian  Trust  Company,  until  the  date 
of  the  entry  of  the  decree.  As  heretofore  stated  there  was  an 
honest  dispute  as  to  at  least  some  of  the  items  of  extras  and 
although  this  case  was  pending  for  almost  two  years  prior  to 
May  31,  1936  the  first  day  of  the  period  for  ?/hich  the  interest 
under  consideration  is  claimed,  plaintiff  permitted  this  suit  to 
remain  dormant  until  December  5>  1939*  when  it  was  referred  to 
the  master  in  chancery. 

Other  points  are  urged  but  in  the  view  we  take  of  this 
case  we  deem  further  discussion  unnecessary. 

For  the  reasons  stated  herein  the  decree  of  the  Circuit 
court  of  Cook  county  is  affirmed. 

DECREE  AFFIRMED. 

Friend  and  Scanlan,  JJ,,  concur^ 
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M. PRESIDING  JTBFSTICl  SULLITAH  Dt£l¥^^D  THE  CPI.riON  OP  THE  COURT. 

On  October  29,  1940  plaintiff,  Bessl^^-Siaon,  procured  a 
default  judgment  for  $424, 60,  which  Included  a  finding  of  malice, 
against  defendants,  Paula  Balasic  and  Alfred  Balasio,  This 
judgtaent  was  set  aside  on  March  19,  1941  after  a  hearing  on 
defendants »  petition  in  the  nature  of  a  writ  of  error  coram 
nobis  to  vacate  same*  On  April  7,  1941  plaintiff  filed  her 
notice  of  appeal  from  the  order  of  Ivlarch  19,  1941  vacating  the 
judgment.  All  necessary  steps  were  taken  to  present  the  appeal 
to  the  Appellate  court  for  decision,  Notwithstanding  that  said 
appeal  (hereinafter  for  convenience  referred  to  as  the  first 
appeal)  was  pending  and  had  not  as  yet  been  disposed  of  by  this 
court,  this  case  appeared  on  a  trial  call  in  the  Municipal  court 
on  July  1,  1941  and  in  the  absence  of  plaintiff  and  her  attorney 
an  e^  parte  hearing  was  had  which  resulted  in  the  entry  of  a 
judgment  against  plaintiff  on  her  statement  of  claim  and  a  judg- 
ment for  $63  against  plaintiff  and  in  favor  of  defendants  on  the 
latters'  counterclaim.  October  2,  1941  plaintiff  filed  a  petition 
to  vacate  these  last  mentioned  judgments  alleging  inter  alia  that 
the  trial  court  had  no  jurisdiction  to  try  the  case  or  to  enter 
such  judgments  and  that  said  judgments  were  void  since  they  were 
rendered  while  the  first  appeal  was  pending  in  this  court.  On 
October  21,  1941  an  order  was  entered  by  the  trial  court  denying 
plaintiff's  motion  to  vacate  the  judgments  of  July  1,  1941,  It 
is  from  this  order  that  plaintiff  appeals. 

It  is  inconceivable  that  a  trial  judge,  unless  he  was  not 

advised  of  the  pending  appeal,  would  proceed  with  the  trial  ©f  a 
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case  and  enter  judgment  therein  during  the  pendency  of  an  appeal 
which  involved  the  merits  of  the  same  cause.  As  heretofore  shown 
the  judgments  in  question  here  were  entered  July  1,  194-1  and  the 
first  appeal,  wherein  the  notice  of  appeal  was  filed  April  7^  194-1^ 
was  not  decided  by  this  court  until  February  10,  1942 «  "An  appeal 
is  perfected  when  a  notice  thereof  is  filed  in  the  trial  court  in 
the  form  and  within  the  time  prescribed.  When  it  is  filsd,  the 
case  proceeds  in  the  court  of  review  not  as  a  new  case  but  as  a 
continuation  of  the  one  that  was  pending  in  the  trial  court.  The 
jurisdiction  of  the  Appellate  Court  to  take  the  case  attaches 
when  the  notice  of  appeal  is  filed  in  the  trial  court,"  Francke 
v.  Badle^  373  111.  ^00,       It  is  elementary  that  after  the  notice 
of  appeal  (first  appeal)  was  filed  in  the  trial  court  that  court 
lost  jurisdiction  of  the  cause  and  the  jurisdiction  of  this  court 
attached  and  continued  until  that  appeal  was  disposed  of.  While 
the  first  appeal  was  pending  in  this  court  the  trial  court  had  no 
power  to  enter  any  order  involving  a  matter  of  substance.  The 
first  appeal  in  and  of  itself  stayed  all  further  proceedings  in 
the  Municipal  courts 

Defendants  insist  that  "in  the  absence  of  an  appeal  bond, 
a  supersedeas  or  other  stay  order,  the  proceedings  in  the  trial 
court  were  not  stayed,"  There  is  absolutely  no  merit  in  this 
contention.  Defendants  apparently  misconceive  the  purpose  of  a 
supersedeas.  It  is  only  when  an  appellant  desires  that  hi^  appeal 
"operate  as  a  suspension  of  the  execution  of  the  (judgment  pr 
decree),"  (Rule  3,  section  4,  Rules  of  Practice,  Appellate  court. 
First  District  of  Illinois),  that  it  is  necessary  that  such  appeal 
be  made  a  supersedeas  and  that  bond  be  furnished*  The  first  appeal 
was  not  from  a  money  judgment  against  the  enforcement  of  which  by 
exec'ition  it  was  necessary  that  plaintiff  protect  herself  by  having 
her  j^^&l   macic  a  supersedeas.  Said  appeal  by  plaintiff  was  fro* 
an  c     vacating  &.   default  judgment  theretofore  entered  in  her 
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favor  Bxid  as  aXready*  stated  all  proceedings  in  the  causa  W9vm 
stayed  by  the  filing  of  th«  notloa  of  appaal  o&  tlks  first  appeal 
without  said  appeal  having  bean  oada  a  suparsedaas  and  without 
tSM   filing  of  an  appeal  bond. 

The  2iar«  stat«nent  of  the  eireiSBStanees  shows  that  the 
position  taken  by  defendants  on  this  appeal  is  untenable.  If  a 
trial  court  were  pendtted  to  proceed  with  ths   tr  al  of  a  ease 
which  was  already  pending  on  appeal  in  this  court  t3a»  resultisc 
sitaiatioA  might  well  be  that  the  juds^tent  rexKier^d  by  the  trial 
court  would  b^  inconsistent  wit^  an3  contradictory  to  the  judgnent 
entered  by  this  court, 

lltie  trial  court  lost  Jurisdiction  of  this  case  n^n  the 
notice  of  appeal  was  filed  f  pril  7$   194-1  om   the  first  appeal 
takett  in  this  case,  Therefore  the  Judgsents  entered  July  1^  1941 
wer*?  void  and  should  have  been  vacated  on  plaintiff  ♦s  notion. 

For  the  reas<n»i  stated  tierein  the  order  of  the  trial  courts 
denying  plaintiff's  K®tion  to  vacate  the  judpoents  entered  July  1, 
19*1,  is  reversed  and  the  cause  is  reaaind^d  with  directions  to 
allow  th@  QoticHQ,  to  vacate  said  Judpients  ami  that  further 
proceedings  be  had  ctmsistent  ii^th  the  vieiM  expressed  in  our 
opinion  filed  in  the  first  appeal  on  Febru&ry  10,  19^2,  aai 
inxrsuant  to  ^e  Jud^sent  of  tdxis  court  entered  on  said  d&t«» 
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APPEAL  FROM  SOPER^^'^OORT, 

GOLDBUTT  BROS^MJIC,,  a     '"  )  COOK  COmJTY.       i         ^    . 

corporation,  JOYCt  &l5:p3TIVE         \  /  "*  i 

AGSWCY,  Inc.,  a  corjrbrittcn| 
et  al«,  ^.A-''  ■'""■'-v.. 

Appellees,        ^  """^-^----^ 

MR*  PRESIDIJS(i' JUSTICE  SOLLIVAN  DELIVERED  !!HElDl?lHim  OF  THE  COURT, 
JMe  Joyce  Detective  Agency  was  employed  by  Goldblatt  Bros,, 
Inc.,  which  operated  a  department  store,  to  protect  it  against 
thieves  and  shoplifters.  Representatives  of  the  Joyce  Detective 
Agency  apprehended  Lillie  Lindsey,  the  plaintiff  herein,  in  said 
department  store  and  filed  a  criminal  complaint  in  the  Municipal 
court  charging  her  with  the  larceny  from  Goldblatt 's  store  of  the 
hat  she  was  wearing  at  the  time  of  her  apprehension.  She  was 
released  on  bond  after  her  arrest  and  incarceration.  Thereafter 
she  was  tried  in  the  Municipal  court  and  the  charge  against  her 
was  dismissed  for  want  of  prosecution.  Prior  to  such  dismissal 
she  signed  a  written  release  exonerating  Goldblatt  Bros,,  Inc., 
and  the  Joyce  Detective  Agency  aM  their  agents  from  all  liability 
for  her  arrest  and  prosecution. 

In  the  instant  case  plaintiff  filed  two  complaints,  one  at 
law  and  one  in  chancery,  in  which  she  named  as  defendants, 
Goldblatt  Bros,,  Inc.,  Joyce  Detective  Agency,  Inc.,  and  certain 
agents  of  said  corporations.  In  her  complaint  at  law  she  charged 
the  defendants  with  false  imprisonment,  malicious  assault  and 
malicious  prosecution  and  alleged  that  defendants  procured  the 
aforementioned  release  from  her  by  duress .  In  her  complaint  In 
chancery  plaintiff  sought  a  decree  directing  the  cancellation  of 
the  release  on  the  ground  that  same  had  been  obtained  by  duress. 
After  a  hearing  on  plaintiff's  complaint  in  chancery  the  trial 
court  entered  a  decree  which  found  the  issues  against  her,  denied 
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her  the  relief  sought  and  dismissed  said  ccmplaint  for  want  of 

equity.  Plaintiff  appeals  from  the  decree^, 

The  theory  of  plaintiff's  complaint  on  the  question  of 
duress  seems  to  be  in  effect  that  her  own  attorney,  the  assistant 
states*  attorney,  who  prosecuted  the  charge  against  her  in  the 
Municipal  court,  a  representative  of  CJoldblatt  Bros,  Department 
Store  and  the  Joyce  Detective  Agency  and  the  trial  Judge  in  said 
court  conspired  to  secure  the  release  from  her  by  repeated  threats 
that  if  she  did  not  sign  same  she  would  be  found  guilty  and  fined 
and  that  because  of  her  weakened  mental  and  physical  condition 
caused  by  the  indignities  and  assaults  theretofore  suffered  by 
her  at  the  hands  of  defendants  she  succumbed  to  said  threats  and 
signed  the  release. 

It  appeared  that  the  trial  of  the  criminal  charge  against 
plaintiff  in  the  Municipal  court  commenced  about  noon  on  May  I3, 
I94I;  that  a  number  of  witnesses  testified;  and  that  after  all 
the  testimony  had  been  heard  and  the  closing  arguments  concluded 
the  trial  judge  declared  a  recess  and  retired  to  his  chambers* 

The  substance  of  plaintiff's  testimony  in  the  instant  case 
was  that  after  the  judge  declared  the  recess  in  her  Municipal  court 
trial,  her  own  attorney,  one  McCahill,  who  disappeared  some  time 
after  said  trial  and  was  not  available  as  a  witness  in  this  pro^ 
ceeding,  came  to  her  from  the  Judge's  chambers  and  told  her  that 
the  Judge  said  that  if  she  did  not  settle  with  the  defendants  and 
give  them  a  release  he  would  find  her  guilty  and  fine  her;  that 
she  protested  to  her  attorney  that  she  was  innocent  and  did  not 
want  to  settle  or  sign  a  release;  that  McCahill  then  went  back 
into  the  Judge's  chambers  and  shortly  returned  to  her  stating  that 
the  Judge  insisted  that  if  she  would  not  sign  the  release  he  would 
find  her  guilty  and  fin©  her;  and  that  because  of  her  weakened  con?- 

dition  and  the  aforesaid  threats  that  if  she  did  not  sign  the  re- 
lease she  would  be  found  guilty  and  fined,  she  signed  same. 
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The  material  portions  of  the  testimony  herein  of  assistant 

state's  attorney  Myron  L.  Lewis  as  to  i»hat  transpired  in  connection 

with  the  trial  of  the  Municipal  court  case  follow: 

"A,  After  arguments  of  Counsel  were  heard,  the  Judge  took 
a  recess  and  went  into  Chambers,  He  started  to  eat  his  lunch* 
That  was  customary.  At  about  that  time  I  went  into  Chambers  to 
eat  my  lunch,  thile  we  were  there,  the  attorney  representing 
Miss  Lindsey  came  into  Chambers* 

"A,  He  started  a  discussion  relative  to  the  merits  of  his 
case.  We  argued  up  and  backj  started  arguing  the  case  all  over 
again.  We  argued  up  and  back  there  for  a  while*  The  Judge 
indicated  after  listening  to  us,  he  v/as  going  to  rule  with  the 
State;  to  find  her  guilty.  Then  Mr,  McGaMll  said  -  whether  he 
knew  the  Judge  I  do  not  know  —  but  apparently  he  did.  He  pleaded 
with  the  Judge  not  to  give  this  wcaian  a  record  and  the  Judge 
indicated  that  if  he  satisfied  Goldblatt's  in  some  way,  why,  that 
would  be  all  right  with  him,  but  the  crux  of  the  matter  rested 
with  Goldblatts, 

"Q«  'ihat  happened  after  that? 

"A,  I  finished  my  lunch,  I  went  over  with  Mr,  McCahill, 
We  called  over  Mr,  Boltz,  who  was  from  Goldblatt,  He  began  to 
talk  with  Mr,  McCahill  about  a  release, 

"Q.  Did  you  hear  the  conversation? 

"A,  Most  of  it, 

"Q,  ^^hat  was  said? 

"A,  I  know  he  started  out  by  asking  for  three  hundred 
dollars,  imder  those  circumstances  he  would  get  a  release,  I  told 
them  both  to  forget  it.  Let's  get  a  ruling  from  the  Court,  I 
told  Boltz  under  those  circumstances  I  would  not  dismiss  the  case 
myself.  They  still  discussed  how  much  they  were  going  to  settle 
for,  I  told  Boltz  not  to  settle  it,  although  I  did  not  tell  him 
what  the  Judge  had  indicated  because  I  felt  that  was  more  in  the 
nature  of  a  confidential  indication  by  the  Court,  And  finally, 
the  next  I  remember  about  the  conversation  they  practically  agreed 
upon  fifty  dollars, 

"Q,  Tnhat  happened  after  that? 

"A,  Then  Miss  Lindsey  was  called  over  after  the  conversation 
and  I  could  hear  some  of  the  conversation  McCahill  had  with  Miss 
Lindsey, 

"He  said:   'I  think  the  Court  was  going  to  find  you  guilty 
and  the  only  way  we  can  get  out  of  this  is  give  a  release  to  Gold- 
blatt 's,  and  I  have  talked  them  into  giving  us  fifty  dollars.'  I 
heard  them  say  something  about  three  hundred  dollars.  She  said 
'I  will  do  whatever  you  think  is  right,' 

"The  windup  was  that  l:r.  Boltz  had  a  form  of  release  in  his 
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pocket,  I  did  not  want  that  used  because  ©f  certain  language  that 
was  used  in  the  release,  I  remember  I  gave  that  release,  after 
filling  in  the  space  there,  I  gave  that  release  to  Miss  Sheridan, 
a  young  lady  there  who  was  the  Court  reporter  at  that  time  in  the 
case,  I  asked  her  if  she  would  go  downstairs  somewhere  and  find 
a  typewriter  and  prepare  the  release, 

"Q,  Did  she  prepare  the  release? 

"A,  She  did.  She  prepared  the  release  and  it  was  signed 
by  Miss  Lindsey  and  I  signed  and  the  money  was  turned  over  to  her 
lawyer  in  her  presence, 

"Q,  Did  you  see  the  money  turned  over  to  her  lawyer?  A«  Yes, 

"Q.  By  '//horn?  A,  It  was  turned  over  to  McCahill  by  Mr,  Bolt; 

"Q,  Did  you  see  it  [the  release!  signed  by  Miss  Lindsey? 
A«  Yes* 

'*Q#  And  did  you  see  the  other  witnesses  sign  it?  A*  Yes, 

"CROSS-SXALOiNATI  ON 

"Mr,  RISGSR:  Q»  J-Iho   was  present? 

"A«  Mr,  McCahill  was,  and  the  Judge  was  there|  I  was  there, 
and  I  think  there  were  one  or  two  court  attaches, 

"Q,  Was  Mr.  Boltz  in  chambers?   A.  No, 

"Q«  Was  anybody  in  from  Croldblatt*s?    A»  Ho» 

"Q»  Did  you  see  this  money  turned  over  to  Mr,  McCahill? 
A.  Why,  yes, 

"Q,  l^ere  was  the  money  turned  over? 

"A,  Right  there,  at  the  end  of  counsel  table  at  the  end^ 
in  front  of  the  bench, 

"Q,  Was  Miss  Lindsey  there?  A«  She  was  right  there* 

"Q.  1^*10  turned  the  money  over  to  Mr.  McCahill?  A,  Mr,  Boltz 

"Q,  Did  he  offer  to  turn  it  over  to  Miss  Lindsey? 

"A,  There  was  no  offer  to  turn  it  over  to  anybody,  Boltz 
gave  him  the  money  and  she  was  right  there, 

"Q,  Did  the  Judge  come  out  of  his  Chsunbers? 

"A,  After  the  release  was  prepared,  we  notified  him  we 
were  ready  to  proceed  with  the  matter  then, 

"Q,  Was  Miss  Lindsey  in  the  courtroom  when  the  Judge  came 
out? 

"A,  She  was  right  there  alongside  of  the  table  by  the 
bench. 
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'^THE  COURT:  What  liappened? 

"A,  After  the  release  was  executed,  I  told  the  Court  ** 
Judge  -  apparently  they  agreed  to  dispose  of  the  matter,  by 
giving  a  release  and  I  told  them  Goldblatt»s  had  turned  over 
fifty  dollars  to  Mr.  McCahill  for  liss  Lindsey,  The  Judge  said, 
•If  Goldblatt's  is  satisfied  -«  I  think  he  said  to  Mr.  Boltz. 
»Is  Goldblatt»s  satisfied?*  He  said,  'Yes,  Judge,  we  are 
satisfied,*  Then  the  Judge  said,  »A11  right,  dismiss  the  suit 
for  want  of  prosecution,* 

"THS  COURT:  Was  this  plaintiff.  Miss  Lindsey  there? 

"A,  She  was  standing  right  In  front  of  the  court, 

"Q.  Did  she  make  any  statement?  A,  No  statement  of 
any  klnd^ 


[,  RIEGER:  Q,  Did  you  hear  Miss  Lindsey  object  to 
any  settlement  there? 

"A,  No,  there  seemed  to  be  some  discussion  between  her 
and  McCahill  about  the  amount, 

"Q.  There  was  discussion? 

"A,  About  the  three  hundred  dollars  and  the  fifty 
dollars,  and  she  said:   »Whatever  you  want  to  do,»" 

Edwin  G,  Boltz,  who  was  the  personnel  director  of  the  Joyxje 
Detective  Agency  and  represented  said  agency  and  "Goldblatt»s«  at 
plaintiff's  trial  in  the  Municipal  court,  testified  herein  that  he 
was  not  present  and  did  not  participate  in  any  conversation  or  dis- 
cussion in  the  judge's  chambers  between  the  attorneys  and  the  judge 
and  that  he  had  no  conversation  with  the  judge  from  the  time  the 
recess  was  declared  until  the  release  had  been  signed  and  the  judge 
had  returned  to  the  benchj  that  plaintiff's  attorney  and  the  assis- 
tant state's  attorney  came  out  of  the  judge's  chambers  and  the  former 
approached  him  with  a  proposition  to  settle;  that  after  considerable 
"dickering"  he  agreed  to  pay  plaintiff  $50  if  she  would  sign  a  re- 
lease; that  McCahill  had  several  conversations  with  Miss  Lindsey 
and  that  he  heard  her  attorney  tell  her  in  one  of  those  conversations 
that  he  thought  the  judge  would  find  her  guilty;  that  she  thereupon 
said  "I  think  this  Is  the  best  way  to  dispose  of  this;"  and  that 
she  then  signed  the  release  and  he  paid  her  atcorney  $50  in  her 
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behalf  and  in  her  presence. 

Other  witnesses  testified  In  the  case  at  bar  as  to  the 
execution  of  the  release  by  plaintiff  and  that  her  signature  to 
such  release  was  witnessed  by  the  assistant  state»s  attorney  and 
two  other  persons.  There  was  also  some  testimony  as  to  plaintiff's 
mental  and  physical  condition  on  the  day  of  her  trial  In  the 
jLunlclpal  court. 

It  should  be  noted  that  plaintiff's  then  attorney,  McCahill, 
did  not  turn  over  to  her  the  $50  paid  in  settlement  and  for  her  re- 
lease, or  any  part  of  it.  She  made  a  coiaplaint  against  him  to  the 
Chicago  Bar  Association  but  abandoned  same. 

It  Is  insinuated  by  plaintiff's  counsel  that  Boltz  was  in 
the  Judge's  chambers  with  McCahill  and  the  assistant  state's  attornej 
and  that  as  a  result  of  a  conference  between  the  three  of  them  and 
the  trial  judge  the  latter  directed  plaintiff's  attorney  to  tell 
her  that  she  would  be  found  guilty  and  fined  if  she  did  not  settle 
and  release  the  "Goldblatts."  There  is  not  a  word  of  evidence  in 
the  record  that  any  such  thing  occurred  or  that  Boltz  or  anybody 
else  representing  any  of  th©  defendants  attended  any  conference  In 
the  judge's  chambers  or  talked  to  hla  during  the  recess,  "i^b&t   did 
occur,  according  to  the  undisputed  testimony  of  the  assistant 
state's  attorney,  was  that  when  McCahill  persisted  in  trying  to 
convince  the  judge  in  chambers  that  plaintiff  was  not  guilty  of 
the  criminal  charge,  the  judge  indicated  to  him  that  he  was  going 
to  find  her  guilty.  McCahill  "pleaded  with  the  judge  not  to  give 
this  woman  a  record"  and  the  judge  "indicated  that  if  he  satisfied 
the  Goldblatt's  in  some  way  *•*»■  that  would  be  all  right  with  him." 
It  was  then  that  McCahill  approached  Boltz  in  the  courtrocan  with 
the  result  heretofore  shown* 

That  plaintiff  was  apparently  satisfied  with  the  settlement 
at  the  time  she  signed  the  release  in  the  Municipal  court  is  in- 
dicated by  her  statement  "I  will  do  whatever  you  think  Is  right," 
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which  the  assistant  state's  attorney  testified  he  heard  her  make 

to  McCahlll  and  it  is  further  indicated  by  the  fact  that  she  made 
no  protest  that  she  had  been  imposed  upon  when  the  trial  Judge 
returned  to  the  bench  and  was  advised  as  to  the  settlement  and 
release. 

When  the  instant  case  went  to  trial  there  was  a  motion 
pending  to  strike  plaintiff's  complaint.  Plaintiff  now  contends 
that  the  trial  court  erred  in  proceeding  with  the  trial  without 
an  answer  having  been  filed  by  defendants,  "Parties  going  to 
trial  without  raising  any  question  of  a  lack  of  pleas,  waive 
the  necessity  of  written  pleas  and  formal  issues  joined,"  Farley 
V.  Deanf  I96  111.  App*  389 • 

Since  there  is  no  competent  evidence  in  the  record  to 
show  that  the  defendants  were  guilty  of  duress  or  coercion  as 
charged  in  plaintiff's  complaint  in  chancery  same  was  properly 
dismissed  by  the  chancellor  for  want  of  equity. 

If  it  can  be  said  that  there  was  any  conflict  in  the  evi- 
dence as  to  any  issue  of  fact  herein  the  findings  of  fact  of  the 
chancellor  who  saw  the  witnesses  and  heard  them  testify  will  not 
be  disturbed  unless  they  are  manifestly  against  the  weight  of  the 
evidence,  Tim  findings  of  the  chancellor  are  amply  sustained  by 
the  evidence. 

The  decree  of  the  Superior  court  of  Cook  county  is 

affirmed, 

DECREE  AFFIHMKD* 
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APPEAL  PROM  CIRCUIT  COURT. 


1        COOK  CODNTY-l-^''  /    1  / 
Ap|))^llants .     )  ■  '""'*'**«X,,. 


ARTHUR  J.  RESMANN  »# 
ADELAIDE  C.  REBJ^y^N,        ) 

MR,  JUSp^E  FRIEND  DELIVERED  THE  GPINIOK  OP  THE  COURT/ 
/defendants  appeal  from  aft  order  of  the  Circuit  court 
denying  their  motion  and  petition  to  vacate  and  set  aside  a 
Judgment  of  November  7,  1941  for  $4,013,70  which  was  entered 
by  confession  on  a  note  dated  October  12,  1935  for  $2,900, 

In  February  19 27  defendants  had  contracted  for  the  pur«» 
chase  of  two  lots  frc^  Elmore *s  Westchester  Realty  Trust,  of 
which  Poreman's  Trust  &  Savings  Bank  was  trustee,  and  by 
March  1932  $2,950  of  the  piirchase  price  remained  unpaid,  A 
deed  was  then  delivered  to  defendants,  who  at  the  saae  time 
executed  a  note  to  plaintiff  for  $2,950,  payable  in  monthly 
installments  over  a  period  of  five  years  and  secured  by  pur- 
chase money  mortgage  on  their  lots.  Default  iiaving  occurred 
as  to  certain  installments,  plaintiff  subsequently  had  judg- 
ment by  confession  on  the  note  for  $3,401,25  in  the  Municipal 
court  of  Chicago,  case  No,  2771060,  July  17,  193^  an  attempt 
at  settlement  was  made,  wherein  plaintiff  advised  defendants 
by  letter  of  that  date  that  he  had  agreed  to  settle  the  Municipal 
court  judgment  on  the  following  terms: 

"We  have  agreed  to  accept  an  assignment  of  four  (4) 
shares  of  Commonwealth  Edison  3tock,  receipt  of  which  is  hereby 
acknowledged,  and  we  have  further  agreed  to  r^^duce  the  balance 
of  the  Judgment  obtained  in  the  above  entitled  cause  to  $900, 
said  balance  to  be  payable  as  follows j  Ten  dollars  ($10)  on 
the  17th  day  of  July,  1934,  and  Ten  Dollars  ($10)  or  more  on 
the  17th  day  of  each  and  every  month  thereafter,  said  balance 
to  be  payable  within  two  (2)  years,  all  payments  to  be  applied 
on  the  above  entitled  Judgment^ 

"It  is  hereby  agreed  that  time  is  of  the  essence  of 
this  agreement.  All  payments  shall  be  made  within  a  reasons- 
able  time  of  the  due  date,  and  a  reasonable  time  is  hereby 
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agreed  to  b«  five  (5)  days. 

"It  is  further  understood  that  In  the  event  a  default 
l3  luade  in  any  monthly  payment-  the  judgisent  above-described 
shall  autoEiatically  be  reinstated  for  the  full  amount  with 
the  exception  of  the  credit  of  $220  given  on  the  abovemen- 
tioned  four  (4)  shares  of  Coaimonwealth  Sdison  otock,  less  any 
amounts  paid  in,  for  which  credit  shall  be  given," 

For  reasons  ^hlch  do  not  appear  of  record  thst  attempted 
settlement  was  abandoned,  and  thereafter  October  22,  1935  plain- 
tiff addressed  another  letter  to  defendants,  acknowledging  receipt 
of  a  Judgment  note  for  $2,900  "in  consideration  of  my  releasing 
Judgment  in  the  Municipal  Court  ***  in  the  sum  of  $3,401,25,  plus 
costs,"  upon  the  following  termst 

"It  is  further  understood  and  agreed  that  Lura  B.  Tackett 
agrees  to  settle  said  note  of  $2,900  for  the  sum  of  $800,  said 
sum  of  $800  to  be  payable  as  follows:   $20  on  the  17th  day  of 
?Jovemb@r,  1935,  $10  on  the  17th  day  of  Doeember,  1935#  and  $10 
or  more  on  the  17th  day  of  each  and  every  month  thereafter  until 
the  sum  of  $800  is  fully  paid,  providing  that  said  sua  of  ;p800 
is  paid  on  op  before  July  17^  1936. 

"It  Is  further  agreed  that  time  is  of  the  essence  and 
that  all  payments  shall  be  made  within  a  Reasonable  tiae  of 
the  due  date,  and  a  reasonable  time  is  herewith  agreed  to  be 
five  days, 

"It  is  further  agreed  that  if  default  is  made  in  any 
monthly  payment  the  full  sum  of  said  Judgment  note  of  $2,900 
(minus  all  payments  made  to  the  date  ©f  default)  shall  be 
immediately  due  and  payable  at  the  option  of  the  legal 
holder  thereof." 

Notwithstanding  tha   abandonment  of  the  proposed  settlement 
of  July  17  0   19  34-,  the  four  shares  of  Commonwealth  Mis  on  stock, 
which  had  been  delivered  to  plaintiff,  were  not  returned  but 
were  sold  and  credited  to  defendants'  indebtedness.  In  accord- 
ance with  the  subsequent  letter  of  October  22,  1935  th^  Municipal 
court  Judgment  was  released  and  the  secured  note  for  $2,900  was 
settled  for  $900,  on  which  the  sum  of  $100  was  subsequently  paid. 
The  remaining  balance  of  $800  was  payable  in  installments  maturing 
in  July  1936  upon  condition,  however,  that  if  defendants  defaulted 
in  any  monthly  installment,  the  full  sum  of  $2,900,  less  any  pay- 
ments made  up  to  the  date  of  default,  should  become  inimediately 
due  and  payable  at  the  option  of  the  legal  holder  of  the  note. 
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Plaintiff  takes  the  position  that  defendants  defaulted  in 
the  payment  of  the  $800  which  they  had  agreed  to  pay  in  lieu  of 
the  $2,900  note,  and  therefore  he  was  entitled  to  recover  the 
amount  of  $2,900,  plus  interest,  under  the  terms  of  the  agreement 
of  October  22,  1935*  Defendants*  petition  to  vacate  the  judgment, 
on  the  other  hand,  alleged  that  they  are  not  in  default  in  payment 
of  the  $800  agreed  to  he  paid  in  settlement  of  the  debt^  claiming 
by  way  of  defense  that  on  May  7j  193^  they  had  paid  to  one  F,  B. 
Cozzl,  who  originally  sold  them  the  lots  in  question  and  to  whoa 
they  claimed  to  have  delivered  the  four  shares  of  Commonwealth 
Edison  stock,  the  sum  of  $650,  and  further  claiming  that  they 
obtained  from  Cozzi  a  receipt  "as  being  the  balance  due  from 
the  defendants  t©  said  plaintiff,"  a  copy  of  which,  allegedly 
signed  by  Cozzi,  together  with  the  two  foregoing  letters,  was 
attached  to  their  petition  for  setting  aside  the  judgment  in 
question. 

In  answer  to  defendants'  petition  plaintiff  filed  the 
counteraffidavit  of  F,  B.  Cozzi,  wherein  he  alleged  in  substance 
that  as  salesman  for  Howard  Rlmore  he  liad  sold  the  two  lots  in 
question  to  defendants}  that  neither  of  defendants,  nor  anyone 
on  their  behalf,  had  on  May  7,  1936>  or  at  any  other  time,  paid 
to  him  the  sum  of  $650 j  that  he  did  not  on  May  7,  I936,  or  at 
any  other  time,  issue  to  defendants,  or  to  anyone  on  their  behalf, 
the  original  receipt,  a  copy  of  which  is  attached  to  the  petition 
herein;  that  subsequent  to  1934  he  did  not  see  the  petitioners, 
or  either  of  them,  nor  did  he  talk  to  them  by  telephone,  comE.uni- 
cate  with  them,  or  have  any  business  relations  with  them  whatso- 
ever} that  he  severed  his  connection  with  th®  real  estate  firm 
in  the  early  part  of  1934  and  obtained  employment  with  the 
Peoples  Gas  Company  of  Illinois  on  iiUgust  10  of  that  year,  where 
he  is  still  employed}  that  since  his  association  with  the  Peoples 
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Gas  Company  he  has  not  at  any  time  been  engaged  by  plaintiff  in 
any  capacity  whatsoever^  and  that  he  did  not  collect,  or  attempt 
to  collect,  any  moneys  whatsoever  frcaa  defendants,  or  from  any 
other  persons,  on  behalf  ©f  plaintiff  since  August  10,  193'-^* 

Plaintiff  also  filed  the  counter affidavit  of  W*  C»  Tackett, 
plaintiff  herein,  alleging  that  Cozzi  left  his  employ  in  the  early 
part  of  1934-5  that  at  no  time  subsequent  to  that  date  did  he  employ 
Cozzi  in  any  capacity  whatsoever}  that  he  did  not  authorize  Cozzi 
to  collect  any  money  from  defendants,  nor  did  he  receive  any  money 
from  Cozzi  since  the  early  part  of  1934-^  nor  did  he  comraunicate 
with  him,  or  have  any  transactions  whatsoever  with  Cozzi  since 
that  time.  It  is  further  alleged  that  ^cember  2,  1935  he  re- 
ceived $20  from  defendants  to  apply  on  said  note,  but  received 
no  further  payments  thereafter 5  that  he  had  no  knowledge  whatso- 
ever that  defendants  paid,  or  claimed  to  have  paid,  to  Cozzi  the 
sum  of  $650,  or  any  sum  whatsoeverj  that  he  has  been  the  owner  of 
the  note  confessed  upon  since  the  date  of  its  execution,  and  defend- 
ants did  not,  nor  did  anyone  in  their  behalf,  make  any  claim  upon 
him  for  the  return  of  the  note. 

The  record  discloses  that  by  means  of  answers  to  interroga- 
tories propounded  by  plaintiff  to  Adelaide  C,  Rebmann  in  May,  194-1 
the  latter  admitted  that  she  received  a  telephone  call  on  or  about 
the  21st  day  of  November,  1940  from  Julia  Brady,  the  garnishee 
defendant,  notifying  her  of  the  judgment  in  the  matter  in  this 
cause,  and  on  the  same  day  a  eounteraffidavit  was  filed  by  counsel 
of  record  for  plaintiff  setting  forth  a  true  and  correct  copy  of 
a  letter  dated  January  9,  1941,  addressed  to  Arthur  J,  Rebmann, 
one  of  the  defendants,  notifying  him  of  the  entry  of  the  judgment 
November  6,  1940,  and  suggesting  that  he  deliver  the  letter  to  an 
attorney  and  seek  his  advice.  The  affidavit  further  alleges  that 
defendant  Adelaide  C.  Rebmann,  at  the  taking  of  her  oral  deposition. 
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admitted  that  she  received  this  letter  from  plaintiff's  counsel. 

In  addition  to  the  foregoing  documents,  plaintiff  filed 
a  third  counteraffldavlt  of  Herbert  J,  Walter,  an  examiner  of 
questioned  documents,  who  said  that  he  had  30  years*  experience 
in  the  scientific  investigation  of  forgery,  handwriting,  identifi- 
cation of  typewriting  and  typewriters,  erasures,  etc.;  that  he  had 
complete  photographic,  optical  and  chemical  apparatus  devoted 
exclusively  to  the  discovery  of  facts  in  all  phases  of  questioned 
documents,  and  that  he  had  qualified  in  many  courts  of  the  United 
States  and  Canada  in  numerous  cases,  including  United  States  v. 
Alphonse  Capone^  State  of  New  Jersey  v.  Bruno  Hauptaaann  (Lindbergh 
case)  and  State  of  New  York  v.  Strewl  (0»Connell  kidnaping  case)j 
that  he  had  been  retained  by  plaintiff  in  this  cause  to  examine  a 
document  dated  .ay  7,  I936  whlcH  purported  to  certify  the  receipt 
by  P,  B,  Cozzi  of  the  sua  of  $6^0  from  defendants;  that  he  examined 
the  document  in  question  and  compared  it  with  genuine  standards 
by  visual  means,  with  magnifying  glasses,  under  compound  micro- 
scope, and  under  ultra-violet  lightj  that  as  a  result  of  his  exami- 
nation he  was  of  opinion  that  the  receipt  in  question  is  a  care- 
fully imitated  or  traced  document,  not  written  or  signed  by  Cozzi, 

Upon  this  state  of  the  record  the  miatter  came  up  f©r  hearinig 
June  3>  194-1  on  petition  of  defendants  to  vacate  the  judgment  liy 
confession  and  the  foregoing  counteraffidavlts  filed  by  plaintiff. 
All  the  parties  were  present  before  the  court,  together  with  their 
counsel,  as  well  as  Cozzi  and  the  hand?Titing  expert  H,  J,  V/alter, 
In  response  to  the  court's  question  as  to  what  was  presented  for 
determination,  plaintiff's  counsel  responded  that  "this  matter  comes 
on  to  be  heard  on  a  petition  to  vacate  a  judgment  by  confession 
and  on  counter  affidavits  filed  by  order  of  the  court  by  plaintiff. 
The  plaintiff  has  two  (2)  grounds  as  to  why  the  petition  should 
not  be  granted^  First,  petition  alleges  payment  in  full.  This 
allegation  is  based  on  a  purported  receipt,  a  photostatic  copy 
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of  which  is  attached  to  petition.  Plaintiff  is  prepared  to 
prove  that  this  receipt  was  a  forgery.  Second,  that  petition 
does  not  allege  diligence  on  the  part  of  defendants  to  present 
petition  to  vacate  judgment.  Plaintiff  is  prepared  to  prove 
that  defendants  had  not  been  diligent  in  presenting  their 
petition,"  The  court  thereupon  directed  plaintiff  to  "Go  ahead 
with  your  evidence  as  to  forgery,"  and  Mr,  Walter  took  the  stand 
and  testified  in  great  detail  as  to  his  qualifications,  the  means 
that  he  had  employed  in  examining  the  questioned  receipt,  includ- 
ing a  comparison  of  enlarged  photographs  of  Cozzi's  original 
signature  with  that  attached  to  the  receipt,  and  reasons  for  his 
opinion  that  the  receipt  was  a  carefully  imitated  and  traced 
document,  neither  written  nor  signed  by  Cozzi,  Mr.  Walter  was 
cross-examined  by  counsel  for  (fsfendants  .and  testified  that 
persons  do  not  write  the  same  way  all  the  time,  that  signatures 
always  differ  in  some  slight  respect  from  time  to  time,  but  that 
the  characteristics  of  signatures  remain  the  same.  The  court 
thereupon  inquired  if  there  was  any  other  testimony.  ■ Counsel 
for  plaintiff  said  that  he  had  a©  further  evidence,  but  relied 
also  on  the  contention  that  defendants  were  not  diligent  in 
presenting  their  petition,  and  called  the  court's  attention  to 
the  answer  to  interrogatory  signed  by  Adelaide  C.  Rebmann  and 
filed  May  21,  1941,  showing  that  defendants  knew  about  the  judg- 
ment which  was  entered  November  21,  1940  and  that  Mrs,  Rebmann 
had  admitted  in  an  oral  deposition  that  she  had  receired  a  letter 
from  plaintiff's  counsel  in  January,  1941  advising  her  of  the 
Judgment  and  suggesting  that  she  employ  counsel  to  represent 
her.  He  also  called  the  court's  attention  to  a  letter  from 
counsel  for  defendants  dated  February  18,  1941,  addressed  to 
plaintiff's  counsel,  tending  to  show  that  defendants  had  knowledge 
of  the  entry  of  the  judgment  more  than  30  days  prior  to  the  filing 
on  April  14,  1941  of  their  petition  to  vacate  the  same  and  were 
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therefore  not  diligent  in  presenting  their  petition.  Ho  further 
testimony  was  offered  by  defendants,  although  they  had  an  oppor- 
tunity to  do  so,  and  the  court  thereupon  denied  the  petition  to 
vacate  the  judgment  and  entered  the  order  from  which  this  appeal 
is  taken « 

It  is  first  urged  that  the  note  upon  which  Judgment  was 
confessed  involved  a  penalty  and  was  therefore  void  from  its  in- 
ception, and  various  decisions  in  this  state  are  cited  in  support 
of  the  contention.  The  gravamen  of  the  argument  advanced  by 
defendants  is  that  where  by  the  terms  of  a  contract  a  greater  sum, 
which  is  not  the  actual  debt.  Is  agreed  to  be  paid  in  case  ©f  de- 
fault of  a  lesser  suk  at  a  given  time,  the  provisions  for  the  pay- 
ment of  the  greater  sua  will  be  held  to  be  a  penalty.  The  rule 
seeaas  "CO  be  otherwise,  however,  "Where  the  larger  sum  mentioned 
*♦♦  Is  -yi©  actual  debt,  and  a  smaller  sua  has  been  agreed  upon 
as  a  release,  if  paid  under  stated  conditions,"  Under  such  cir- 
cumstances the  failure  tc  comply  with  the  easier  terms  gives  the 
creditor  the  right  to  enforce  the  payment  of  the  larger  sum, 
(Waggoner  v.  Cox.  40  Ohio  St.  539*  Am,  &  Sng.  Encyc.  of  Law,  2d  ed., 
vol.  XIX,  p,  418,  sec,  5»)  ^^  ^®   case  at  bar  defendants  were  re*- 
leased  from  a  judgment  for  $3,401»25  by  executing  a  note  for  $2,9O0« 
Assuming  that  the  judgment  was  collectable,  defendants  received  more 
than  full  consideration  for  their  note.  The  larger  sum  of  $2,900 
appears  to  have  been  the  actual  debt,  and  failure  to  comply  with 
the  terms  of  the  settlement  gave  plaintiff  the  right  to  enforce 
the  payment  of  the  larger  sum.  Defendants  contend  that  the  con- 
sideration for  the  release  of  the  judgment  for  $3*4-01 ,25  was  a 
promise  to  pay  $800  in  the  future  and  that  if  it  were  not  paid 
the  only  sum  to  be  recovered  would  be  $800,  This  contention  is 
predicated  on  the  erroneous  assumption  that  the  $2,900  note 

should  be  entirely  disregarded,  and  upon  this  theory  they  argue 
that  any  sum  in  excess  of  $800  is  a  penalty.  It  is  only  upon  the 
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theory  that  the  note  for  $2,900  involved  a  penalty  that  defend- 
ants seek  to  sustain  their  contention  that  the  note  was  void  from 
its  inception.  Fop  the  reasons  given,  we  think  this  assumption 
is  untenable. 

It  is  next  urged  that  even  if  the  entire  sua  of  $6^0 
aeioiowledged  by  the  questioned  receipt  had  not  been  paid,  as 
plaintiff  claims,  the  measure  of  his  recovery  would  be  the  unpaid 
balance  of  the  $800  and  the  legal  interest  thereon  recoverable  in 
a  proper  action  brought  therefor,  and  it  is  argued  in  connection 
with  this  point  that  the  note  would  still  be  void.  Defendants 
cite  and  rely  upon  Armour  v»  Moore  ^  5  HI*  -^PP.  *33«  ^^  that 
case  a  note  for  $?50  was  given,  $500  was  the  sum  actually  received, 
and  $100  thereof  remained  unpaid.  Thereafter  a  judgment  was  ob- 
tained by  the  holder  of  the  note  in  the  sum  of  $307,40,  The  court 
found  that  the  $50  actually  retained  for  interest  was  usurious, 
and  held  that  plaintiff  was  entitled  to  recover  $100.  In  reach- 
ing this  conclusion  the  court  saids  "The  statute  allows  the 
recovery  of  the  sum  actually  loaned,  notwithstanding  the  reserva- 
tion of  usury,"  That  decision  is  not  applicable  to  the  circum- 
stances of  the  case  before  us.  Here  there  was  actually  due  the 
face  amount  of  the  note,  $2,900,  plus  interest,  less  credit  for 
any  moneys  paid,  plus  attorneys*  fees.  The  question  of  usury 
is  not  an  issue,  and  therefore  Armour  v^  Moore ^  and  other  cases 
relied  on  by  defendants  are  not  applicable. 

Considerable  argument  is  advanced  by  both  parties  on  the 
question  of  whether  or  not  there  was  a  novation,  but  in  view  of 
our  conclusion  as  to  the  validity  of  the  note,  discussion  of  that 
question  is  unnecessary. 

Plaintiff  also  argues  with  considerable  force  that  the 
judgment  is  valid  because  defendants  were  not  diligent  in  pre- 
senting their  petition  to  vacate,  ^Vhether  the  trial  court  con- 
sidered this  point  does  not  appear  of  record,  but  it  is  evident 
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that  both  defendants,  as  well  as  their  counsel,  were  advised  of 
the  entry  of  the  judgment  in  due  time  and  inexcusably  delayed 
taking  steps  to  set  it  aside.  They  argue  that  since  the  Judgment 
was  void  froia  its  inception  because  it  expressed  a  penalty,  as 
they  contend,  the  question  of  diligence  does  not  enter  into  the 
case.  But  in  view  of  our  adverse  holding  on  this  point  we  think 
the  question  of  diligence  properly  entered  into  the  consideration 
of  the  case. 

Defendants  ask  that  the  "decision  of  the  Circuit  Court  *«•* 
should  be  reversed."  No  other  relief  is  sought.  Manifestly  they 
are  not  entitled  to  such  relief,  Upon  the  record  presented  the 
trial  court  was  justified  in  concluding  that  defendants  had 
defaulted  in  the  payment  of  the  conditional  settlement  for  $800, 
and  under  the  terms  of  that  agreement  plaintiff  was  entitled  to 
recover  the  amount  of  the  note  upon  which  the  settlement  was 
predicated  and  for  which  there  was  a  valid  consideration,  plus 
interest  and  costs. 

The  judgment  of  the  Circuit  court  is  therefore  affirmed, 

JUDOMEKT  AFFIHISD* 

Sullivan,  P,  J,,  and  Scanlan,  J,,  concur ,* 
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THEODORE  0,  UMBRIGHT,  )  ^.-^  / 

Appellee,  ^.r  ^  / 

__  ^     )     APPEAL  PROM  CIRCUIT  aODRT, 

'"^■^"^^  )  COOK  COUlTpY. 

LUWIK  CZAJKOWSKI.J^'-*^.^  ) 

ANTONIKA  CZAJKOJ^fSla  et  al^r'"*"'^-'--.... 

i^:pellants.      )     "^'^'-— ^, 

^X   OPINION  ON  REHEARING. 
im^^^TOSTICE  FRIEND  DELIVERED  THE  OPINION  Of   THE  COORT^ 
/     An  opinion  was  filed  in  this  cause  June  19,  1942  and 
thereafter  rehearing  was  granted.  Defendants  reaffirm  the 
assertions  made  in  their  original  brief  that  notice  of  the 
filing  of  the  complaint,  the  application  for  an  injunction 
and  the  pendency  of  the  suit  was  never  served  upon  them,  and 
that  they  first  became  aware  of  the  foreclosure  proceeding  when 
alias  summons  was  served  upon  them  December  6,  1940,  almost  two 
years  after  the  complaint  was  filed.  It  is  difficult  to  reconr- 
cile  this  contention  with  the  affidavit  of  plaintiff's  counsel 
that  he  served  notice  of  the  pendency  of  the  suit  on  December  16, 
1938,  the  day  the  complaint  was  filed,  by  leaving  two  copies 
thereof  with  Antonina  Czajkowski  at  defendants'  usual  place  of 
abode  in  the  town  of  Layden,  However,  assuming  that  defendants 
were  not  served  with  notice  of  the  pendency  of  the  suit  on  that 
day,  and  that  they  resided  elsewhere,  as  they  contend,  we  have 
their  admission  that  personal  service  of  the  alias  summons  was 
had  upon  them  before  they  were  defaulted  for  failure  to  appear, 
before  the  matter  was  referred  to  the  master  for  hearing  and 
before  the  decree  was  entered  against  them  on  June  30,  1941, 
It  is  therefore  evident  that  they  had  notice  of  the  pendency  of 
the  suit  for  more  than  six  months  before  the  entry  of  the  decree, 
but  took  no  steps  to  assert  any  defense  they  might  have  had»  Their 
sole  appearance  after  being  served  with  sumi  ens  was  for  the  pur- 
pose of  challenging  the  court's  Jurisdiction  on  the  ground  that 
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the  court  had  no  power  to  Issue  the  alias  summons  in  December, 
1940,  This  contention  is  predicated  on  Daly  v.  City  of  Chicago^ 
295  111.  276,  and  an  additional  authority,  Snyder  v.  ^aMtneyj.  310 
111.  App,  297,  which  is  cited  for  the  first  time  in  defendants' 
petition  for  rehearing.  The  Daly  case,  which  was  decided  before 
the  Civil  Practice  Act  became  effective,  is  discussed  at  length 
in  our  original  opinion.  The  Civil  Practice  Act  and  rules  of  the 
Supreme  court  applicable  thereto  empower  the  court  to  order  the 
issuance  of  alias  writs,  and  such  an  order  was  entered  in  this  pro- 
ceeding, Tha  Snyder  case  originated  in  the  Municipal  court  and  the 
conclusion  reached  is  predicated  largely  on  specific  rules  of  that 
court.  Although  the  Daly  case  is  cited  in  Snyder  v.  ^\hitney. 
counsel  in  that  proceeding  made  no  point  of  the  fact  that  it  was 
decided  before  the  Civil  Practice  Act  was  adopted.  Moreover, 
the  alias  summons  in  the  Snyder  case  was  issued  by  the  clerk 
without  an  order  of  court.  There  was  no  provision  or  authority 
for  such  procedure,  unless  the  court  record  contained  the  original 
summons  with  a  return  showing  the  defendants  "not  found,"  In  the 
case  at  bap  the  alias  writ  was  issued  upon  the  order  of  the  court, 
as  provided  by  the  statute,  which  presents  an  entirely  different 
situation* 

We  again  point  out,  as  we  did  in  our  original  opinion,  that 
although  defendants  had  an  opportunity  to  file  their  answer  in  this 
proceeding  and  present  such  defense  as  they  might  have,  they  de- 
clined to  do  so  and  relied  solely  on  the  ground  that  the  court 
lacked  jurisdiction  of  the  parties. 

In  the  light  of  these  considerations  we  adhere  to  our 

original  opinion  and  the  decree  of  the  Circuit  court  is  therefore 

affirmed, 

DECREE  AFFIRMED* 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur^ 
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APPE.AL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 

3161  , '    '  '' 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  Ludwik  Czajkowski  and  Antonir^  Czajkowski 
appeal  from  a  decree  of  the  Circuit  court  foreclosing  a  trust 
deed  securing  an  indebtedness  of  $1,6^0,  wMeh,  together  with 
accrued  interest,  master ♦s  and  attorney's  fees,  foiaid  defend- 
ants to  be  indebted  to  plaintiff  in  the  aggregate  sum  of 
$3, 399, 76,  The  appeal  is  prosecuted  upon  the  theory  that  the 
court  had  no  jurisdiction  of  defendants  because  the  original 
suasmons  was  not  served  upon  them^  that  the  issuance  of  an  alias 
summons  was  not  warranted,  and  that  their  subsequent  motions  to 
set  aside  default  and  vacate  the  decree,  supported  by  their 
limited  appearance  entered  for  the  purpose  of  objecting  to  the 
Jurisdiction  of  the  court,  were  erroneously  denied. 

Th©  foreclosure  proceeding  was  filed  December  16,  1938# 
The   property  was  then  in  possession  of  one  George  Dohse,  a  tenant 
of  the  principal  defendants.  The  same  day  plaintiff's  attorney 
served  notice  on  the  principal  defendants,  as  well  as  on  Dohse 
and  one  Gerlach,  trading  as  The  Gerlach  Company,  and  others  that 
he  would  seek  a  temporary  injunction  to  restrain  all  the  defend- 
ants from  removing  any  portion  of  the  top  soil  from  the  premises 
sought  to  be  foreclosed,  lotice  of  this  motion  was  personally 
served  on  the  Czajkowskis  December  16,  1938,  and  on  the  other 
defendants  by  delivering  copies  thereof  to  the  contractor  who 
was  then  engaged  in  removing  the  top  soil  from  the  premises. 
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When  the  motion  for  a  temporary  injunction  came  up  for  hearing  on 
December  19,  it  was  continued  without  notice  until  December  21, 
i»hen  a  reference  was  had  to  a  master  upon  the  Injunctional  phase 
of  the  proceeding,  fhe  master  filed  his  report  June  5,  1940,  The 
delay  between  the  motion  for  an  injunction  and  the  filing  of  the 
master's  report  was  occasioned  by  conferences  had  between  the 
parties  in  an  attempt  to  settle  their  differences.  The  master 
recommended  that  an  Injunction  issue,  and  after  overruling  excep- 
tions to  the  master's  report,  the  chancellor  entered  a  permanent 
restraining  order  in  accordance  ?/ith  the  master's  recommendations. 

The  original  summons  against  the  Czajkowskis  had  never  been 
placed  in  the  hands  of  the  sheriff  but  was  retained  by  plaintiff's 
counsel,  presumably  because  the  parties  were  endeavoring  to  neg€»— 
tiate  a  settlement,  December  2,  after  the   permanent  injunction  had 
been  issued,  plaintiff  caused  an  alias  summons  to  issue  by  direction 
of  the  court,  which  was  served  on  the  Czajkowskis  Dsceaiber  6,  1940 
by  leaving  a  copy  thereof  with  each  of  them  personally  at  their 
place  of  residence. 

Counsel  for  the  principal  defendants  entered  their  special 
and  limited  appearance  for  the  purpose  of  obj  cting  to  the  jurisdic- 
tion of  the  court  "in  that  the  original  summons  was  not  returned  by 
the  sheriff  and  the  clerk  was  not  authorized  to  issue  an  alias 
summons,"  and  in  support  thereof  he  also  filed  the  affidavit  of 
Ludwik  Czajkowski  stating  that  he  had  lived  near  the  southeast 
corner  of  Higgins  road  and  River  road  in  Cook  county  continuously 
for  twenty  years,  that  he  had  resided  there  in  December  1938^  an^ 
that  he  was  not  served  with  a  summons  in  the  foreclosure  proceeding 
until  Deceraber  6,  1940, 

January  2.7,   1941  counsel  for  plaintiff  served  notice  on 
the  attorney  for  the  principal  defendants  advising  him  that  he 
would,  on  the  folloT?d.ng  day,  ask  for  an  order  of  default  against 
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the  Czajkowskis  and  the  othsr  defendants  who  had  been  served  with 
summons  but  had  failed  to  appear  in  the  proceeding,  and  also  for 
a  rereference  of  the  foreclosure  proceeding,  on  its  merits,  to  a 
master  in  chancery.  Defendants  having  failed  to  appear,  they  were 
accordingly  defaulted  by  order  of  the  court  entered  on  that  day, 
and  the  cause  was  referred  generally  to  a  master  in  chancery  as 
requested. 

Thereafter,  February  19,  1941,  attorney  for  the  principal 
defendants  served  notice  on  plaintiff's  counsel,  as  well  as  on 
Dohse's,  that  he  would  appear  before  the  chancellor  and  ask  that 
the  default  against  the  Gzajkowskis  theretofore  entered,  be  vacated 
and  the  suit  dismissed.  This  motion  '.vas  continued  for  five  days 
for  the  purpose  of  allowing  defendants*  attorney  to  present  a 
petition,  and  February  25,  19^1  he  renewed  his  motion  to  vacate 
the  default,  quash  the  alias  suBsraons  and  retiirn  of  the  sheriff, 
and  to  dismiss  the  suit  as  to  the  Gzajkowskis  under  their  limited 
appearance.  The  petition  or  affidavit  of  A.  ".  Lake,  attorney  for 
the  principal  defendants,  alleged  in  substsjice  that  the  foreclosure 
proceeding  had  been  filed  December  l6,  1938j  that  summons  was  duly 
issued  but  was  never  served  on  any  of  the  defendants^  that  no  return 
v/as  raade  thereon  by  the  sheriff  j  that  the  summons  was  then  in  the 
files  bearing  an  indorsement  by  plaintiff's  attorney  that  it  had 
not  been  served;  that  on  December  2,  1940  an  alias  summons,  on 
order  of  court,  was  issued  against  the  Cza^kowskis  and  duly  served; 
that  thereafter,  December  31,  1940,  they  filed  a  special  and  limited 
appearance  with  affidavit  attached  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  courtj  that  thereafter,  January  28,  1941, 
a  notice  ?/as  served  upon  Victor  G.  Kardi,  attorney  for  George  Dohse, 
but  not  upon  the  principal  defendants  or  their  attorney,  asking 
that  a  default  be  entered  against  the  Czajkowskis,  and  that  the 
matter  be  referred  to  a  master  in  chancery;  that  hearings  before 


^^ab  i&iij  iw  ^©Sibdiis  J  lift :  '  0  'i-ofi-iO  ^cf  bsd-Iualef)  -^laiitfinooo* 

'  s;i-£i^f)H«t®fc  3Q±ffoIIjs  lo  saoqii/q  »ri;f  lol 

msjQdJb'a  ai  fioa^IXjs  ^ectiiBf)nnls»&  laqloiil'iq  sdj 
,  .  11  ne9d  J>firf  giilbesooiq 

ia&mssiobai  qb  aniisecf  aallt 

^X*^I   ,8si  ■^iJiirn'-.T,  ^loitse^iedi  o  ctol;ti>lbel'iiil  »tii 

iiioei)  T.ol  x'^B.ioiis  ^iiBts?'   ,-D  *i©cJoxV  ao<iv  £>cv*is3  ajsw  eoi;foa  fi 

2ixl5/j»ja  ^^G!^r£oc^;tvJ  ilerLt   to  a^fnaJbn^lpb  X«qXoxiliq  edi  noqjj  Joe  ;tjycr 

arij  v;.rid-  ;>nc  ^ax2[ewo  .-'aaifiigjB  bf^i^nn  sJ  j-X»Bls&  a  ^erf^ 


o-u/aoXo 

^5a 

XIl 

mi'^t  qift  t^^ 

LSfiiXSlt. 

3^J»CmSIL' 

B/ii-"    fl"!    Ctwfi 

'J  X'-'iVs/j  '  _ 

the  master  with  respect  to  the  foreclosure  proceedings  followed, 
and  the  first  notice  the  Caajkowsklshad  that  any  hearings  were  being 
iiad  was  February  18,  1941,  when  a  copy  of  the  master* s  report  was 
served  upon  Albert  E,  Lake,  their  counsel,  who  ijamediately  served 
notice  upon  plaintiff «s  attorneys  that  he  v;ould  bring  the  matter 
before  the  chancellor  for  the  purpose  of  settling  the  jurisdictional 
question  under  the  special  and  limited  appearance  that  had  thereto- 
fore been  filed.  Plaintiff  answered  Lake's  affidavit  or  petition  and 
May  15,  1941,  the  chancellor  entered  an  order  denying  the  motion  of 
Ludwik  and  Antonina  Czajkowski  to  ouash  the  alias  summons  and  dismiss 
the  suit,  at  the  same  time  giving  them  leave  to  file  their  answers 
within  fifteen  days,  without  prejudice  to  the  order  of  reference 
theretofore  entered.  Ko  answers  were  filed  by  defendants,  and  June 
4,  1941  plaintiff's  counsel  served  notice  and  secured  an  order  of 
default  against  the  Czajkowskis  for  their  failure  to  answer  within 
the  time  fixed  by  the  order  of  May  15,  and  the  master  was  at  the 
same  time  ordered  to  proceed  with  the  hearing  and  determination  of 
the  foreclosure  proceeding  without  l^urther  delay.  After  the  hearing 
was  concluded,  the  master  filed  his  report,  and  June  30,  1941  the 
decree  from  which  this  appeal  was  taken ^  was  entered  in  pursuance 
of  the  master's  findings  and  recommendations. 

As  the  principal  ground  for  reversal  it  is  urged  that  since 
the  sheriff  made  no  return  on  the  original  summons,  the  court  was 
not  warranted  in  ordering  that  an  alias  summons  issue,  and  under  the 
special  appearance  filed  by  defendants  they  were  entitled  to  have 
the  summons  quashed  and  the  suit  dismissed.  In  support  of  thi.3 
contention  defendants  rely  on  Daly  v.  City  of  Chicago,.  295  Ill»  276, 
(opinion  filed  in  I920),  holding  that  under  section  4  of  the  old 
Practice  Act,  where  plaintiff,  after  filing  a  praecipe  and  securing  a 

summons,  keeps  th©  summons  for  more  than  four  years  without  delivering 
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it  to  the  sheriff  to  be  served,  the  court  is  not  authorized  to 
Issue  an  alias  summons  vdthout  satisfactory  explanation  of  the 
delay,  and  If  issued  it  may  be  quashed  on  notion  under  a  liriited 
appearance.  In  that  Gase  no  notice  of  the  pendency  of  the  suit 
had  been  served  on  the  city  and  no  effort  whatever  had  been  made 
to  obtain  service  on  the  municipality.  In  eocffiienting  on  this  state 
of  facts,  the  court  observed  that  iko   authority  bearing  directly  on 
the  question  under  consideration  had  been  cited,  "but  the  mere 
statement  of  the  question,  it  seems  to  us,  presents  a  situation 
that  should  not  be  tolerated,"  and  stated  the  reason  for  its  con- 
clusion as  follows  J  "To  permit  a  plaintiff  who  begins  a  suit  to 
himself  take  possession  of  the  summons  and  keep  it  siibstantially 
four  and  a  half  years,  presumptively  for  the  purpose  of  preventing  the 
defendant  frcm   getting  kno7/iedge  of  the  suit  until  such  time  as  it 
suits  the  plaintiff's  purpose  for  him  to  know  it,  seems  to  us  pal- 
pably wrong  and  should  not  be  permitted,"  The  factual  situation  in 
the  Daly  case  presented  entirely  different  circumstances  from  the 
case  at  bar.  Here  defendants  knev/  as  early  as  December  l6,  1938 
that  a  foreclosure  proceeding  had  been  instituted.  They  were  then 
served  with  a  notice  for  a  temporary  restraining  order  predicated 
upon  alleged  waste  of  the  property  sought  to  be  foreclosed.  The 
reason  assigned  for  the  court's  holding  in  the  Dalv  case  is  not 
applicable  to  the  situation  of  which  defendants  complain.  More- 
over, Rule  ^  of  the  Rules  of  Practice  and  Procedure,  adopted  by 
the  Supreme  Court  of  Illjjiois  August  1,  1938,  as  applicable  to  the 
Civil  Practice  Act,  hich  became  effective  in  19|4  and  superseded 

the  old  act,  provides  that  "(1)  '.Whenever  it  shall  appear  from  ttui 
return  or  affidavit  of  service,  that  a  v/rit  has  not  been  served, 
the  clerk  shall  issue  successive  alias  writs,  on  the  request  of 
the  plaintiff.  The  court  may  order  the  issuance  of  alias  write* 
(2)  Where  the  plaintiff  falls  to  show  reasonable  diligence  to 
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obtain  service  through  the  Issuance  of  alias  writs,  the  action  may 
be  dismissed  on  the  application  of  any  defendant  or  on  the  court's 
own  motion,"  Under  this  rule  and  in  view  of  the  affidavit  filed 
by  plaintiff's  counsel  showing  that  the  delay  in  obtaining  service 
under  the  original  writ  had  been  caused  by  negotiation  of  the 
parties  for  settlement  of  the  case,  the  court  was  warranted  in 
ordering  the  alias  summons  to  issue.  Paragraph  2  of  the  rule 
afforded  defendants  an  opportunity  to  move  for  a  dismissal  of  the 
suit  if  they  were  able  to  show  that  plaintiff  had  not  used  reason- 
able diligence  to  obtain  service  through  issuance  of  the  alias 
summons.  Obviously,  in  view  of  the  circumstances  Indicated  by 
the  record,  no  such  showing  could  be  made.  Nothing  in  the  Civil 
Practice  Act  or  the  rules  applicable  thereto  has  been  called  to  our 
attention  which  would  justify  defendants  in  waiting  until  defaults 
had  been  entered  against  them,  both  for  failure  to  appear  and  for 
failure  to  answer,  after  they  had  been  given  an  opportunity  to 
answer,  and  then  for  the  first  time  moving  to  quash  the  summons 
under  their  limited  appearance  on  the  ground  that  the  court  had  no 
jurisdiction  to  enter  the  decree. 

It  is  urged  by  defendants  that  plaintiff  was  not  entitled 
to  an  alias  summons  because  he  was  not  diligent  in  keeping  the 
original  summons  alive.  From  the  record  submitted  it  is  undenied 
that  efforts  to  settle  the  case  were  mafJe  from  time  to  time  and 
continued  after  the  order  of  June  7#  1940  was  entered.  We  are 
justified  in  assuming  that  these  circumstances  afford  a  satisfactory 
explanation  of  the  delay  which  ensued  between  the  filing  of  the 
complaint  and  service  on  defendants  by  summons  on  December  6,  194-0, 

Additional  circiimstances  of  record  Invite  close  scrutiny. 
After  default  had  been  entered  against  defendants  for  failure  to 

appear,  the  cause  was  referred  to  a  master,  and  thereafter  defend- 
ants were  again  defaulted  for  failure  to  file  an  answer.   The  order 
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of  default  gave  them  an  opportunity  to  file  their  reply  within 
fifteen  days,  without  prejudice  to  the  reference,  but  they  failed 
or  refused  to  avail  themselves  of  this  opportunity  to  cone  into 
the  proceeding  and  present  any  defense  that  they  might  have  had. 
There  is  no  suggestion  anywhere  in  defendants'  brief  th£.t  they 
have  a  meritorious  defense  to  the  foreclosure  proceeding.  They 
stand  upon  the  contention  that  the  court  had  no  jurisdiction  of 
the  parties^  for  the  reasons  heretofore  indicated.  Under  the 
circumstances  disclosed  by  the  record,  we  think  their  position 
is  untenable.  The  court  had  jurisdiction  by  personal  service  of 
suBjmons  upon  them,  and  the  decree  was  entered  upon  allegations 
of  fact  and  proof  adduced  before  the  master  which  are  undenied. 
Defendants  say  that  they  were  unaware  of  the  proceedings  before 
the  master  until  a  copy  of  the  master's  report  was  served  upon 
them.  It  Biay  reasonably  be  assumed,  however,  that  they  must  have 
known  that  the  cause  had  been  referred  to  a  master  for  hearing, 
because  they  knew  of  the  pendency  of  the  suit  and  had  access  to 
the  files  which  would  have  apprised  them  of  the  order  which  pro- 
vided for  the  filing  of  an  ans?;er  without  prejudice  to  the  reference # 
Having  s.llowed  themselves  to  be  defaulted,  both  for  failure  to  appear 
and  answer,  they  are  not  in  a  position  to  complain  because  further 
notice  of  the  proceedings  before  the  master  was  not  served  upon  them* 

Lastly  defendants  argue  that  an  item  of  $300  awarded  plain- 
tiff as  solicitor's  fees  in  prosecuting  the  hearing  before  the  master 
for  a  permanent  injunction,  and  another  item  of  $400  solicitor's  fees 
for  bringing  the  foreclosure  to  decree,  are  excessive.  Defendants 
have  not  presented  any  report  of  proceedings,  and  in  the  absence 
of  such  report  we  must  assume  that  the  court  heard  proper  evidence 
to  sustain  the  allowance  of  fees  under  the  provisions  of  the  trust 
deed.  There  is  nothing  before  us  from  which  we  could  determine 
otherwise,  and  the  decree  finds  that  the  fees  awarded  are  reason- 
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A  motion  for  dismissal  of  the  appeal  was  reserved  to 
hearing  and  is  now  denied* 

In  view  of  our  conclusions  as  heretofore  set  forth, 
we  are  of  opinion  that  the  decree  was  properly  entered,  and 
it  is  therefore  affirmed, 

DECREE  AFFIRMSD* 

Scanlan,  P,  J,,  and  Sullivan,  J.,  oonevir^ 
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)  APPEAL  KIOM  OTERIOR/CODRT. 
COOK  COIMTt.,  1/ 


MR.  JU^lCE  FRIEHD  DELIVERED  THE  OPINION  OP  THE  COURT 
.■'■'-'"   Plaintiff  ♦s  face  was  severely  cut  and  injured  as 'the 
result  of  being  struck  by  broken  glass  from  a  swinging  door 
leading  into  the  restaurant  owned  and  operated  by  defendants. 
His  suit  for  damages  in  th©  Superior  court  resulted  in  judg- 
ment entered  on  a  directed  verdict  in  favor  of  defendants. 
This  appeal  is  prosecuted  from  an  order  denying  his  motion 
to  file  an  amended  complaint  before  trial,  from  an  order 
denying  his  petition  and  motion  for  a  change  of  venue,  from 
th©  court's  refusal  to  grant  him  a  new  trial,  and  from  the 
judgment  entered  on  the  directed  verdict* 

The  complaint  alleged  that  December  27,  1937  defendants 
were  owners,  operators  and  managers  of  premises  known  as  Champlain 
Building,  at  ^4   East  Monroe  street,  Ciiicago,  where  they  conducted 
a  restaurant  and  tap  roomj  that  plaintiff,  while  in  the  exercise 
of  due  care  and  diligence  for  his  own  safety,  attempted  to  enter 
the  premises  as  a  patron  of  the  restaurant  on  the  aforementioned 
date;  that  the  vestibule  door  on  the  premises,  "being  constructed 
of  defective  and  damaged  glass  and  without  any  handle  bar  across 
the  width  of  the  said  glass  door  to  serve  as  a  warning  to  patrons 
of  said  restaurant,  collapsed  and  broke  suddenly,  cutting  and  in- 
juring plaintiff  severely? "  that  defendants  knew  of  the  unsafe 
and  dangerous  condition  of  the  vestibule  glass  door,  or,  by  the 
exercise  of  ordinary  care,  should  have  known  thereof,  and  it 
therefore  became  and  was  their  duty  to  repair  and  alter  said  door 
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so  as  to  keep  it  in  a  safe  condition  and  thereby  prevent  injury 
to  plaintiff  and  other  patrons  entering  the  premises,  "but  that, 
wholly  disregarding  their  duty,  defendants  failed  and  neglected 
to  keep  the  said  glass  door  in  a  proper  and  safe  condition,  and 
also  neglected  and  refused  to  keep  the  vestibule  at  the  entrance 
to  the  premises  properly  lighted  so  as  to  prevent  injury  to  their 
patrons;  that  as  a  result  of  the  collapse  and  breaking  of  the 
vestibule  glass  door,  plaintiff  was  severely  cut,  bruised  and 
wounded . 

Defendants'  answer  was  a  categorical  denial  of  all  the 
essential  allegations  of  the  complaint,  including  a  denial  that 
plaintiff  was  injured  and  damaged  as  alleged  by  himo 

The  facts  disclose  that  defendants  operated  a  restaurant 
and  tap  room  at  |J4  East  Monroe  street,  Chicago,  and  it  was  con- 
ceded on  trial  that  they  were  responsible  for  the  upkeep,  mainte- 
nance and  repair  of  the  premises.  At  about  noon  December  27, 
1937  plaintiff  entered  defendants'  place  of  business.  There 
were  two  doors  outside  of  the  restaurant  which  led  from  the  side- 
walk into  a  vestibule  about  five  feet  square.  To  the  right  of 
the  vestibule  a  revolving  door  led  to  the  tap  room.  To  the  left 
a  large  plate  glass  swinging  door  led  to  the  restaurant.  The  day 
in  question  was  admittedly  cloudy  and  the  vestibule  was  not  lighted 
at  the  time  plaintiff  entered.  The   evidence  as  to  what  occurred 
after  plaintiff  had  proceeded  through  the  docaps  leading  into  the 
vestibule  is  extremely  scant.  Plaintiff  testified:  "I  walked 
into  the  entrance  ?raiy  and  I  opened  the  door  and  the  only  thing  I 
know  ■WB.s   the  breaking  glass  was  falling  all  around  me  and  then 
blood  was  streaming  from  my  nose*  ^/ell,  then  I  looked  around  to 
see  what  was  happening  and  a  man  approached  me  and  said  I  had 

better  g©  and  see   a  doctor.  ***  X  was  bleeding  profusely  and 
Mr«  Polichrcaies  [defendantl  brought  me  a  napkin  and  I  was  using 
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my  handkerchief,  I  applied  that  on  my  nose  *^**  and  he  took  bm> 
to  the  hospital.  We  went  tc  the  doctor's  office  first,  but 
they  said  he  was  at  the  hospital,  so  we  went  oat  there  and  the 
attending  doctor  at  the  hospital  dress«d  my  nose,'^  About  ten 
stitches  were  taken  in  plaintiff's  nose  and  his  ia.iury  cannot 
be  seriously  questioned.  Plaintiff  testified  that  there  T/as 
no  bar  on  the  door  or  handles  to  push  or  pull}  that  the  "place 
was  dark.  I  looked  around  to  sea  if  there  was  any  light,  and 
I  saw  that  there  was  a  light  in  the  celling,  but  it  was  not 
lltj"  that  It  was  a  winter  day  and  rather  cloudy.  Plaintiff 
had  knowB  defendant  Tom  Polichrones  for  many  years,  had  been 
selling  cigarettes  to  his  restaurant  for  a  considerable  tiae, 
and  had  frequently  entered  his  restaurant  both  as  a  psitron  and  in 
a  business  capacity.  On  the  day  in  qusstion  he  ims   about  to  enter 
the  restaurant  for  his  luncheon.  On  cross-examination  plaintiff 
reiterated:  ''fhe  only  thing  I  remesibisr  was  when  I  got  in  I 
noticed  the  glass  falling,"  and  two  or  three  times  he  eaiphaticaHy 
said  that  he  did  not  bump  into  the  glass  of  th«  door  or  contact  the 
door  before  he  was  in lured.  There  is  nothing  in  the  evidence  to 
indicate  that  plaintiff  n&s   guilty  of  contributory  negligence, 

PolichTvmes,  testifying  on  his  own  behalf,  said  that 
shortly  before  noon  on  the  day  of  the  accident  "I  hear  glass  in 
the  door  breaking.  I  run  over  and  Mr,  Kylavos  was  holding  a 
handkerchief  on  his  nose.  I  asked  him  what  happened,  and  he  said, 
•I  hit  my  nose,  I  cut  ay  nose.'  I  said,  »Let*s  go  to  your  doctor,' 
*■**  so  we  took  a  taxi  to  the  Lakeside  Hospital  at  29th  and  Prairie 
and  tks   doctor  had  just  left  there.  The  interne  put  some  tape  on 
his  nose,  and  then  we  took  another  taxi  back  to  the  l^iallcr  Build- 
ing. He  said,  *Qo   on  back  and  take  care  of  your  business,  I  can 
go  up  layself.'  A  half  hour  later  he  came  back  to  ^A   S,  Monroe 
and  ate  lunch,  I  asked  hia  who-t  happened  and  he  said  the  doctor 
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put  some  stitches  in  his  nose  and  put  tape  on  it,"  Polichrones 
further  testified  that  the  glass  in  the  swinging  door  leading 
into  his  place  of  business  was  broken,  "There  was  one  h«l« 
broken,  not  the  whole  glass."  It  further  appears  from 
Polichrones*  testimony  that  the  door  in  question  was  installed 
in  July  1937  aJad  the  restaurant  was  opened  in  Septeiaber  of  that 
year, 

Upon  this  state  of  facts  the  court  directed  a  verdict  in 
favor  of  defendants  and  judgment  was  entered  accordingly.  The 
only  ground  urged  in  support  of  the  court's  directed  verdict 
and  judgment  is  that  plaintiff  failed  to  prove  defendants  guilty 
of  negligence  and  also  failed  to  show  his  own  freedom  from  con- 
tributory negligence.  Although  neither  of  the  parties  suggest 
application  of  the  doctrine  of  res  ipsa  loquitur ,.  we  think  that 
under  the  evidence  and  pleadings,  the  doctrine  is  applicable  to 
the  circumstances  of  this  case. 

The  rule  of  res  ipsa  loquitur .  based  on  the  expression  in 
an  early  English  case  which  has  been  widely  quoted  with  approval 
(Scott  v.  London  etc.  Docks  Co..  3  H.  &  C.  596,  159  Reprint  66?), 
is  that  where  the  thing  which  caused  the  injury  complained  of  is 
shown  to  be  under  the  management  of  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  its  management  or  control  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation 
of  defendant,  that  the  accident  arose  from  want  of  care.  This 
statement  of  the  rule  has  been  in  substance  most  frequently 
adopted  and  applied  in  subsequent  decisions  in  the  various  states, 
so  that  the  occurrence  of  an  injury  under  the  circumstances  therein 
set  forth  raises  a  presimption  or  permits  an  inference  that  the 
party  charged  was  guilty  of  negligence.  Thus  it  has  been  held  in 
conformity  with  the  usual  application  of  the  doctrine  that  where  a 
thing  happens  which  would  not  rdinarily  have  occurred  if  due  care 
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had  been  used,  the  fact  of  such  happening  raises  a  presumption 
of  negligence.  4^  Corpus  Juris  II93  and  II96,  note  59>  andcases 
cited  therein. 

The  reasons  for  the  rule,  as  frequently  stated,  are  that 
the  whole  body  of  evidence  may  be  such  that  no  particular  negli- 
gence can  be  found,  and  yet  the  accident  may  indicate  some  negli- 
gence, the  details  of  which  cannot  be  ascertained,  and  the  result 
of  its  application  is  that  the  plaintiff  is  not  required  to  show 
particularly  what  the  specific  act  of  negligence  was  which  pitoduced 
the  accident,  but  is  only  required  in  some  circumstances  to  show 
that  the  accident  is  one  which  would  ordinarily  not  occur  had  due 
care  been  employed,  4?  Corpus  Juris  1197*  note  68b ^ 

The  doctrine  of  res  ipsa  loquitur  has  in  numerous  cases 
been  applied  to  the  falling  of  objects  generally.  Thus  in 
Britton  V.  St.  Louis  Transfer  Co..  155  HI.  App,  3I7,  it  was 
applied  to  the  falling  of  furniture  from  a  passing  wagonj  in 
Connolly  v.  Pes  I^loines  Invests  Co..  I30  Iowa  633,  105  N.  W,  400, 
to  the  falling  of  a  cast-iron  window  cap;  in  Lowner  v.  H.  Y.  etc. 
R^  Co.f  175  Mass,  166,  555  N,  S.  805,  it  was  applied  to  the  falling 
of  a  pail  of  sand}  in  Polony  v.  James  Brady's  Sons*  Go^.  (N,  J«  Sup.] 
126  A,  675,  it  was  applied  to  the  falling  of  the  bocaa  of  a  hoisting 
apparatus;  in  Poth  v.  Dexter  Horton  Estate ^  140  Wash,  272,  248  P. 
374,  it  was  applied  to  the  roller  of  a  window  shade;  in  Armour  v. 
Oolkowskay  95  111,  App.  492  (affirmed  202  111,  144),  it  was 
applied  to  the  falling  of  an  empty  barrel  from  a  platform;  and 
in  Jones  v.  Riverside  Bridge  Co..  70  W,  Va.  374-,  73  S.  -^  94-2, 
it  was  applied  to  the  falling  of  a  board  from  a  building  under 
construction.  Numerous  other  instances  of  the  application  of 
th«  doctrine  are  cited  in  45  Corpus  Juris  1201,  note  21c, 

XJnder  the  rule  generally  applied,  there  are  several  condi- 
tions, aside  from  those  directly  pertaining  to  the  nature  and 
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happening  of  the  accident  or  injury  as  such,  which  are  recognized 
as  essential  to  make  the  doctrine  applicable  in  a  given  case  and 
to  lay  the  foundation  for  the  presumption  arising  therefrom.  Thus, 
in  addition  to  the  proof  of  an  injury  sustained  twider  circumstances 
of  such  an  unusual  nature  as  to  imply  a  breach  of  duty  on  the  part 
of  the  party  charged,  as  required  by  the  statements  of  the  rule, 
the  negligence  upon  which  the  action  is  based  laust  be  so  alleged 
as  not  to  preclude  reliance  on  the  doctrine  because  of  the  rules 
of  pleadings  and  proof  prevailing  in  the  particular  jurisdiction, 
Furtheriaore,  the  application  of  the  doctrine  is  predicated  upon 
the  superior  knowledge  of  defendant  as  to  the  cause  cf  the  injury 
under  the  particular  circumstances  involved  and  the  failure  on  the 
part  of  defendant  to  explain,  and  in  this  connection  it  may  be 
noted  that  the  applicability  or  operation  of  the  doctrine  is 
sometimes  terminated  by  the  presence  or  availability  of  direct 
evidence  upon  the  issue. 

The  reason  or  theory  of  the  doctrine  of  res  ipsa  loquitur 
is  based  in  part  upon  the  consideration  that,  as  the  management 
and  control  of  the  agency  which  produced  the  injury  is,  under 
the  circumstances  to  ?/hich  the  doctrine  applies,  exclusively 
vested  la  defendant,  plaintiff  is  not  in  a  position  to  show  the 
particular  circumstances  which  caused  the  offending  instrumentality 
to  operate  to  his  injury,  while  defendant,  being  more  favorably 
situated,  possesses  the  superior  knowledge  or  means  of  Information 
as  to  the  cause  of  the  accident  and  should,  therefore,  be  required 
to  produce  the  evidence  in  explanation.  4?  Corpus  Juris  1204, 
1205.  The  doctrine,  although  it  provides  a  substitute  for  direct 
proof  of  negligence  where  plaintiff  is  unable  to  point  out  the 
specific  act  of  negligence  which  caused  his  injury,  is  a  rule 
of  necessity  to  be  invoked  only  wheh,  under  the  circumstances 
Involved,  direct  evidence  is  absent  and  not  readily  available. 
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and  accordingly  it  has  been  held  that  the  rule  not  only  does 
not  relieve  plaintiff  froa  adducing  any  evidence  within  his 
power  but  that,  unless  plaintiff  has  presented  all  the  testimony 
reasonably  within  his  power,  he  can  derive  no  benefit  from  the 
doctrine.  The  decisions  are  generally  in  accord  in  holding  that 
in  order  for  the  doctrine  to  apply  it  must  appear  that  the  injured 
person  was  in  a  place  where  he  had  a  right  to  be,  and  the  liability 
of  defendant  must  be  predicated  upon  the  breach  of  a  legal  duty 
to  use  care. 

The  presumption  or  inference  of  negligence  arising  by 
virtue  of  the  doctrine  of  res  ipsa  loquitur  is  not  conclusive  of 
the  question,  but  may  be  overcome  by  any  appropriate  evidence, 
and  where  the  circumstances  of  the  particular  case  are  such  that 
the  doctrine  is  applicable,  it  operates  to  establish  a  prima  facie 
case  for  plaintiff  which,  if  unexplained,  carries  the  question  of 
negligence  to  the  Jury  as  sufficient  to  warrant  a  finding  of  neg*. 
ligence  and  support  a  recovery  based  thereon.  The  general  rxile, 
broadly  stated,  is  that  where  plaintiff  has  established  a  presump- 
tive or  prima  facie  case  of  negligence  by  virtue  of  the  doctrine, 
it  is  then  incumbent  upon  defendant,  if  he  wishes  to  avoid  the 
effect  of  the  doctrine,  to  introduce  evidence  to  explain,  rebut 
or  otherwise  overcome  the  presumption  or  inference  that  the  injury 
complained  of  was  due  to  negligence  on  his  part,  and  in  cases  where 
the  res  ipsa  loquitur  doctrine  is  applied  the  burden  of  proof  is 
not  thereby  shifted,  but  continues  with  the  party  maintaining  the 
affirmative  of  the  issue,  although  the  adverse  party  may  be 
required  to  produce  proof  to  rebut  the  presumption  of  negligence. 
Ferrier  v.  Chicago  Rvs.  Co..  185  HI.  App.  326;  Everett  v.  Foley. 
132  111.  App,  438. 

The  evidence  in  the  case  at  bar  affords  no  explanation  of 
the  cause  for  the  falling  of  glass  from  the  swinging  door  on 
defendants'  premises  on  plaintiff's  person.  His  testimony. 
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and  indeed  the  only  testimony  of  record,  is  to  the  effect  that 
when  he  walked  into  the  entrance  and  opened  the  door  "the  only 
thing  I  know  was  the  breaking  glass  was  falling  all  aroimd  me 
and  then  blood  was  streaming  from  my  nose,"  As  heretofore 
indicated,  plaintiff  said  several  times  that  he  did  not  bxmp 
into  the  door  or  have  any  contact  with  it  before  the  accident. 
Defendants  of  fered  no  explanation  to  rebut  the  presiMption  of 
negligence  established  by  the  evidence.  Since  it  is  conceded 
that  defendants  were  responsible  for  the  maintenance  and  repair 
of  the  premises  and  that  plaintiff  had  the  right  to  enter  the 
restaurant  as  a  patron,  with  the  consequent  duty  on  defendants 
to  keep  the  door  in  a  safe  condition  and  prevent  injury  to  those 
entering  the  premises,  the  evidence  adduced  by  plaintiff  was  suffi- 
cient, under  the  allegations  of  the  complaint,  to  raise  the  pre- 
sumption of  negligence  and  require  some  explanation  on  the  part 
of  defendants,  if  such  could  be  adduced  by  competent  proof,  to 
rebut  or  overcome  this  presumption.  Under  the  cij^cumstances  it 
was  a  question  for  the  jury,  under  proper  instructions  of  the  court, 
to  determine  whether  defendants  were  liable,  and  consequently  we 
think  it  was  error  for  the  court  to  take  the  case  away  from  the 
jury  and  direct  a  verdict. 

Since  the  cause  will  in  all  probability  be  retried,  we 
comment  briefly  on  two  other  grounds  urged  for  reversal.  Immediately 
preceding  the  beginning  of  the  trial  plaintiff  asked  leave  to  amend 
his  complaint  by  specifically  pleading  section  69-29  of  the  feiunicipal 
Code,  which  provides  that  "Swinging  doors  shall  have  floor  stops  or 
other  devices  to  prevent  such  doors  from  swinging  through  an  ace  ©f 
more  than  ninety  degrees."  Although,  under  chap,  110,  sec,  I70, 
111,  Rev.  Statutes,  1941,  courts  should  be  liberal  in  allowing 
amendments,  especially  before  trial,  there  is  nothing  in  the 
record  to  suggest  that  plaintiff  was  injured  by  reason  of 
defendants'  failure  to  observe  the  provisions  of  the  code 
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with  respect  to  swinging  doors,  and  therefore  the  allowance  of 
the  amendment  would  not  have  aided  plaintiff's  case. 

The  principal  other  ground  urged  for  reversal  is  that 
the  court  denied  a  motion  for  change  of  venue.  This  motion 
was  presented  after  the  case  was  called  for  trial  and  after 
numerous  continuances  had  been  granted.  The  cause  had  been 
pending  for  many  months  and  plaintiff's  motion  was  not  made  in 
apt  time.  The  trial  judge  was  within  his  rights  in  denying 
the  motion, 

For  the  reasons  indicated  the  judgment  of  the  Superior 

court  is  reversed  and  the  cause  remanded  for  retrial, 

JUDGMENT  REVERSED  AW 
CAUSE  REMANDED  FOR  RETRIAL » 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur,, 
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ARMIN  P,  HILLMm,  as  representative 
of  all  Creditors  of  Cliicago  Bank  of 
Commerce, 

Appellant, 


31QI.A.  44 

1  f 


HARLEY  L,  CLARKE, 


■'*=-«-,. 


APPEAL  FROM  SU^^tXOR 
COURT   OP  J>0^K  aC^TY, 


CHICAGO  BAIi^^F  CCMfERCE  et  al,. 

Defendants, 

rSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT* 
Plaintiff  prosecuted  a  direct  appeal  to  the  Supreme  court 
of  Illinois  from  an  order  of  the  Superior  court  of  Cook  county 
entered  October  22,  1940  discharging  Harley  L,  Clarke,  a  stock- 
holder of  the  Chicago  Bank  of  Commerce,  from  liability  under  a 
decree  in  the  amount  of  $276,621,44,  upon  payment  of  $5,000, 
and  also  from  an  order  of  January  l6,  1941  directing  J»  A,  Whalen, 
receiver,  to  accept  the  settlement  sum  in  cash  tendered  by  Clarke 
under  the  order  of  October  22,  I940  and  to  issue  forthwith  a  sat- 
isfaction piece.   The  appeal,  argued  under  four  separate  points 
set  forth  in  plaintiff's  brief,  challenged  the  constitutionality 
of  the  provision  of  the  Banking  Act  (sec.  11,  ch,  16-I/2,  111, 
Rev,  Stat.  1939)  authorizing  the  discharge  of  insolvent  stock- 
holders, and  involved  a  construction  of  sec,  6  of  Article  XI  of 
the  Illinois  constitution.  Pending  the  determination  of  the 
cause  in  the  Supreme  court  Clarke  moved  to  dismiss  the  appeal, 
Th©  court  took  the  motion  with  the  cause,  and  subsequently  in  an 
opinion  filed  November  18,  1941  held  that  it  has  no  Jurisdiction 
to  review  a  case  by  direct  appeal  on  the  ground  that  a  constitu?- 
tional  question  is  involved  unless  the  record  showed  affirmatively 
that  the  question  was  presented  in  some  form  or  other  and  passed 
on  by  the  trial  court,  and  the  ruling  thereon  must  be  one  of  the 
things  relied  upon  for  reversal  of  the  judgment.  The  court  was 
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of  the  opinion  that  Clarke  should  have  moved  for  transfer  of  the 
cause  to  the  Appellate  court  and  not  for  a  dismissal  of  the  appeal; 
therefore,  the  motion  for  dismissal  was  denied  and  the  cause  was 
transferred  to  this  court,  Hillmer  v*  Chicago  Bank  of  Cogaaercef 
378  111^  449, 

The  only  questions  argued  and  the  only  points  presented 
in  plaintiff's  brief  involve  the  constitutionality  of  the  provi- 
sion of  the  Banking  Act  authorizing  the  discharge  of  Insolvent 
stockholders  anS.   a  construction  of  sec*  6  of  article  XI  of  the 
Illinois  constitution.  These  questions  having  been  resolved 
adversely  to  plaintiff,  there  resiains  nothing  for  us  to  determine. 
Plaintiff  evidently  realized  the  position  in  which  the  opinion  of 
the  Supreme  court  left  him,  for  on  petition  for  rehearing,  which 
was  denied  by  the  Supreme  court,  he  m&de   the  following  statement 
(p*  3»  petition  for  rehearing):  *^y  transferring  this  case  to 
the  Appellate  Court  this  court  is  in  effect  holding  that  there 
are  no  constitutional  questions  in  the  case,  since  the  Appellate 
Court  has  no  jurisdiction  to  pass  upon  such  questions.  The  decision 
of  the  court  amounts  to  an  adverse  holding  on  the  constitutional 
questions  raised  by  appellants," 

Clarke's  insolvency  was  the  only  issue  of  fact  alleged  in 
his  petition,  and  this  was  conceded  by  plaintiff.  Ho  complaint 
being  laade  as  to  the  reasonableness  of  the  result  reached  or  the 
expediency  of  the  policy  adopted  by  the  trial  court,  the  orders 
appealed  from  should  be  affirmed,  and  it  is  so  ordered, 

ORDERS  AFFIRMED. 
Sullivan,  P.  J,,  and  Scanlan,  J.,  concur « 
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IH  THE  MATTER  OF  mUBOM  H.  ALBERS, 
ReceiTer  of  Rid genay  State  Bank  ©f 
Chicago,  a  corporation,   (  B»  H* 
Molner,  Assignee]|, 
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eorporation^(^,  H,  Joiner,  Assl«iee),  ) 

y  AppelleeX    ) 


APPEAL 
COOBT  OF 


WILLIAM  D.  MARTIN, 


\|316I.A.  446 

Appellant,  )  \ 


MR.  JUSTICE  raiF.ND  DELIVERED  TEE   OPHIOH  OP  THE  CCURT, 

Koveaber  7,  1930  the  Ridgeway  State  Bank  of  Chicago  had 
judgment  against  W.  D,  Martin  for  $3,250  and  costs,  predicated 
upon  a  collateral  promissory  note  dated  August  21,  1930  and  due 
October  10,  I930  for  $3,000,  evidencing  a  loan  in  that  sum  to 
defendant  by  the  bank.  After  the  entry  of  Jud^aent  execution 
issued,  but  service  thereof  was  never  had  upon  defendant.  Subse- 
quently Charles  H,  Albers  was  appointed  receiver  of  the  bank,  and 
September  11,  1940  he  filed  an  affidavit  for  scire  facias  to 
revive  the  Judgment,  alleging  that  after  the  allowance  of  all 
credits  and  set-offs  there  remained  due  and  unpaid  on  said  jiidg- 
ment  the  principal  sum  of  $2,298,74  with  interest  at  5  per  cent 
from  November  7,  I930,  The  writ  of  scire  facias  issued  and  sifflmons 
was  personally  served  on  ilartin  by  the  sheriff  of  Cook  county  to 
appear  before  the  court  in  October  1940  to  show  cause  why  judgment 
should  not  be  entered  against  him  and  execution  issued  thereon* 
Thereafter,  October  11,  1940,  Judgment  was  entered  under  XhB   writ 
of  scire  facias  for  the  stated  amount  of  $2,988,74  and  execution 
issued  thereon.  November  8,  1940  Martin  filed  his  written  motion 
and  petition  for  vacation  of  the  scire  facias  Judgment  and  for 
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leave  to  appear  and  defend.  June  6,  1941  he  had  leave  to  file  an 
amended  and  supplemental  motion  and  petition  to  vacate  both  the 
original  judgment  entered  November  7,  1930  and  the  scire  facias 
Judgment  of  October  11,  1940,  B,  H,  Molner,  who  became  the  assignee 
of  Charles  H,  Albers,  receiver,  answered  Martin's  amended  and  supple- 
mental motion  and  petition,  and  October  3  of  that  year,  pursuant  to 
hearing,  the  court  entered  an  order  denying  Martin's  motion  and 
petition  in  both  actions,  from  ?diich  this  appeal  is  taken. 

It  is  urged  by  Martin's  counsel  that  the  order  reviving  the 
judgment  was  entered  thirteen  days  after  the  service  of  the  writ 
of  scire  facias,  notwithstanding  the  provision  of  the  statute  giving 
a  defendant  twenty  days  within  which  to  plead  after  service  ©f 
summons  (111,  iiev,  Stat,  1939,  ch,  110,  par.  259»8),  and  that  coi>- 
sequantly  the  court  lacked  Jurisdiction  of  the  person  of  defendant, 
rendering  the  judgment  void.  It  appears  of  record,  however,  that 
defendant  appeared  generally  in  the  proceeding  and  participated 
fully  in  the  arguments  before  the  court*  In  these  circumstances 
he  waived  any  irregularities  in  service  of  process  under  the  con- 
sistent holding  of  the  authorities  in  this  state.  In  Brown  v- 
Van  Keureny  340  111,  118,  it  ?/as  held  that  "Whei'e  a  defendant  is 
in  court  and  attempts  to  make  a  defense  which  can  only  be  sustained 
by  an  exercise  of  jurisdiction  the  appearance  is  general,  whether 
it  is  in  terms  limited  to  a  special  purpose  or  not*  [Citing 
cases*]"  In  United  States  Brewing  Co^   v,  Bdqj.  247  HI*  App,  315, 
judgment  was  entered  by  confession  September  9,  I918,  and  execution 
was  issued  but  never  served,  August  15,  1925  a  writ  of  scire  facias 
was  issued  to  revive  the  judgment,  and  September  8  of  that  year  a 
writ  was  returned  bearing  the  indorsement  of  the  sheriff  that  the 
defendant  was  not  found.  September  10,  1925  the  court  entered  an 
ordeir  reciting  that  the  defendant  had  been  served  with  the  writ 
\  It  was  ordered  that  the  judgment  be  revived  and  an  execution 
ue  thereon.  In  March  I926  defendant  appeared  and  moved  to 
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vacate  the  original  judgment,  submitting  his  sworn  petition  in 
support  thereof.  That  motion  was  denied,  Subsequently  in  May 
1927  defendant  filed  his  motion  and  supporting  affidavit,  asld.ng 
the  court  to  set  aside  the  order  of  September  10,  1925  reviving 
the  Judgment,  which  motion  was  continued  to  May  14,  1927»  On  that 
date  defendant  filed  a  special  and  limited  appearance  by  his 
attorney,  and  hearing  on  the  motion  was  continued  to  June  4,  wh^?n 
the  court  vacated  the  order  of  revival.  Plaintiff  in  that  case 
contended  that  although  defendant  was  not  served  with  process  to 
the  scire  facias^  nevertheless,  by  his  subsequent  conduct  in  moving 
to  vacate  the  original  judgment  and  by  filing  his  schedules  to  the 
executions  issued  on  the  revived  judgment,  he  acquiesced  therein*, 
The  Appellate  Court  adopted  this  view,  and  in  reversing  the  order 
©f  June  4,  1927  held  that  if  a  party  appears  to  a  cause  for  any 
purpose  wiiatsoever,  except  only  to  object  to  the  process  OP  ser-» 
Tics^  he  waives  all  objections  thereto,  although  there  may  have 
been  no  service,  citing  Dunning  v.  Dunning,.  37  111,  3O6,  The  court 
said  that  the  question  before  it  was  not  concerned  with  the  original 
judgment  but  with  the  order  of  revival  under  the  writ  of  scire 
facias;  that  the  requirements  for  service  of  the  writ  are  "some- 
what indefinite  in  many  jurisdictions^"  that  its  professed  object 
is  to  give  warning  or  notice  to  the  person  to  be  charged  thereby 
and  that  the  "only  defenses  which  can  be  set  up  in  the  scire  facias 
proceeding  are  that  no  judgment  was  rendered,  or,  if  one  was  render- 
ed, it  has  been  satisfied  or  discharged;"  that  "These  considerations 
lead  us  to  the  conclusion  that  the  requirements  for  obtaining  juris- 
diction of  the  defendant  upon  a  scire  facias  to  revive  a  judgment 
are  not  necessarily  as  strict  as  those  required  when  the  original 
judgment  is  obtained,  and  that  ■•■*•'  defendant,  in  such  a  proceeding, 
may  submit  himself  to  jurisdic      jr   less  definite  conduct  than 
in  the  case  of  an  original  prf      ig,  and  that  any  conduct  on  his 
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part  which  indicates  submission  of  himself  to  the  court  will  be 
construed  to  waive  any  defect  or  failure  in  the  service  of  pro- 
cess," In  the  light  of  these  decisions  expressing  the  .vule  gener- 
ally adhered  to,  we  are  of  opinion  that  defendant  by  his  general 
appearance  submitted  himself  to  the  Jurisdiction  of  the  court  and 
thereby  waived  any  statutory  irregularities. 

The  only  other  question  involved  is  whether  the  court  proper- 
ly denied  Martin's  amended  and  supplemental  petition  of  June  2$, 
1941,  The  courts  of  this  state  have  consistently  held  that  a  motion 
to  vacate  a  Judgment  is  addressed  to  the  sound  legal  discretion  of 
the  court,  and  in  the  absence  of  a  clear  showing  of  abuse  of  such 
discretion,  the  order  of  the  court  will  not  be  disturbed  on  appeal. 
Village  of  LaGrange  Park  v.  Hess*  332  111,  236.  By  his  amended  and 
supplemental  petition  Martin  sought  to  show  that  the  collateral  for 
the  $3,000  note,  upon  which  the  original  and  revived  judgments  were 
predicated,  was  converted  by  the  Ridgeway  State  Bank  to  its  own  use, 
and  was  of  sufficiont  value  to  extinguish  the  $3>0C0  indebtedness; 
and  it  was  alleged  that  the  obligors  on  the  collateral  had  paid  more 
than  $3iOOO  on  their  respective  indebtedness, 

Molner's  verified  answer  denied  these  allegations,  explained 
the  transactions  with  respect  to  each  item  of  the  collateral  in 
detail,  and  positively  averred  that  no  moneys  whatever  came  into 
possession  of  the  bank,  Charles  H,  Albers,  receiver,  or  plaintiff 
as  assignee,  A  careful  reading  of  the  answer  discloses  that  every 
contention  presented  by  Martin  in  his  amended  and  supplemental  peti- 
tion was  fully  covered.  The  court  evidently  weighed  the  facts 
presented  by  these  pleadings,  and  we  think  it  was  justified  in  con- 
cluding upon  the  whole  record  that  defendant's  motion  should  be 
denied. 

The  order  of  revival  of  judgment  is  accordingly  affirmed^ 

ORDER  AFFIRMED* 
Sullivan,  P,  J,,  and  Scanlan,  J»,  concur.^ 
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ANTHONY  CERAMI,      I      )  /  / 

Appellee  n\    )  /  ' 

X    APPEAL  FROM  MDRICIPAL  C^^ff 
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JOHN  M,  THOMSON.    /     )     ^x,  Vl  C\ 

Appellant,      )         \  Z   "' 

MR.  JUSTICE  YKytm   DELIVERED  THE  OPINION  ^^,  TIffi  COURT,   ^ 

Plaintiff  brought  an  action  at  law  to  recover  ts  <m  defend- 
ant, a  real  estate  broker,  commissions  on  unexpired  leases  t© 
apartments  in  plaintiff's  building,  after  plaintiff  had  ter- 
minated the  management  of  the  building  by  defendant.  Trial 
by  the  court  resulted  in  judgment  for  plaintiff  in  the  sum  of 
$139,60,  from  which  defendant  has  taken  this  appeal. 

The  facts  disclose  that  Edward  M,  Coffman,  the  former 
owner  of  a  building  known  as  4362-^6  Lake  Park  avenue,  consisting 
of  nine  apartments,  sold  the  property  to  plaintiff  in  December 

1940,  Defendant,  a  licensed  real  estate  broker,  with  offices 
in  the  vicinity  of  the  premises,  had  for  many  years  managed 
the  building,  collected  the  rents,  rendered  periodic  statements 
deducting  the  expenses  of  management,  including  his  commissions, 
and  submitted  the  balance  of  the  proceeds  to  the  owner.  For 
this  service  he  received  4  per  cent  of  the  gross  rentals,  after 
plaintiff  acquired  the  ownership  of  the  building  he  allowed  de- 
fendant to  continue  in  the  capacity  of  manager  until  the  fall  of 

1941,  at  which  time  plaintiff  terminated  the  relationship*  De- 
fendant then  delivered  to  plaintiff  seven  leases  which  he  had 
negotiated  with  various  tenants  in  the  building,  for  which  plain- 
tiff gave  him  a  written  receipt,  retaining  the  commissions  for 
which  this  suit  was  brought  and  rendering  an  account  for  the 
balance.  Plaintiff's  statement  of  claim  alleges  that  defendant 
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agreed  to  manage  the  property  and  to  accept  as  his  full  compensa- 
tion 4  per  cent  of  the  rents  collected,  "it  being  agreed  that  the 
said  agreement  would  be  terminable  by  either  party  at  any  time}  •• 
and  that  in  accordance  with  the  terms  of  the  agreement  defendant 
was  not  entitled  to  commission  other  than  for  rents  already  col- 
lected. Counsel  agree  and  the  court  was  of  opinion  that  plain- 
tiff's case  failed  to  establish  any  such  agreement  and  the  question 
presented  is  whether  defendant  was  entitled  to  retain  4  per  cent 
of  the  rents  on  unexpired  leases  after  the  relationship  between 
the  parties  was  terminated  in  accordance  with  the  custom  and 
usage  of  realtors  in  Chicago*  The  amount  involved  was  stipulated 
to  be  $139»60, 

Upon  trial  defendant  introduced  certain  provisions  of  the 
rules  of  the  Chicago  Real  Estate  Board  covering  charges  made  for 
dwelling-building  management,  and  presented  two  disinterested  wit- 
nesses, Louis  T,  Orr  and  Tighe  S,  Woods,  from  whose  testimony  it 
appears  without  controversy  that,  in  the  absence  of  any  agreement, 
it  was  the  custom  and  usage  of  realtors  in  Chicago  to  charge 
ccramissionsfor  unexpired  leases  whenever  the  management  arrange- 
ment is  terminated. 

Although  plaintiff  failed  to  establish  the  agreement  alleged 
in  his  statement  of  claim,  he  argues  in  support  of  the  judgment 
that  even  in  the  absence  of  a  specific  agreement  the  court  was 
justified  in  finding  in  his  favor,  principally  upon  the  ground 
that  there  was  no  proof  that  plaintiff  knew  of  the  alleged  custom, 
and  that  the  evidence  failed  to  disclose  that  the  custom  was  known 
and  established  by  persons  other  than  real  estate  brokers.  This 
contention  is  untenable  because  the  record  discloses  that  plaintiff 
was  the  owner  of  other  buildings  in  Chicago  which  were  managed  by 
real  estate  brokers  and  was  undoubtedly  familiar  with  usages  and 
customs  of  realtors.  Moreover,  the  courts  of  this  state  hare 
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held  that  in  the  absence  of  specific  agreement  the  law  will  pre- 
sume that  the  parties  contracted  with  reference  to  the  general 
customs  and  usages  of  the  business  or  profession  involved.  Cooney 
V.  City  of  Belleville.  3II  111.  App.  553*  In  Carroll.  Schendorf  & 
Boenicke.  Inc»f  v.  Simons ^  245  HI*  App*  586,  Mr.  Justice  McSurely, 
speaking  for  the  court,  observed:   "It  is  reasonable  to  assume  the 
existence  of  some  custom  in  this  respectj  otherwise,  a  broker  could 
be  deprived  of  all  compensation  for  his  services  by  the  simple  act 
of  changing  the  management  of  the  property.  As  the  evidence  showed 
that  there  was  no  contract  between  the  parties  with  reference  to 
new  leases  procured  by  plaintiff  in  the  event  of  the  withdrawal 
from  it  of  the  management  of  the  property,  the  custom  in  the  real 
estate  business  here  will  obtain,** 

At  the  conclusion  of  the  evidence  on  the  first  day  of  the 
trial,  the  court  was  of  opinion  that  defendant  was  entitled  to 
the  commissions  in  accordance  with  the  general  custom  and  usage* 
However,  the  matter  was  continued  on  request  of  plaintiff's  counsel 
for  leave  to  file  a  brief,  and  when  the  hearing  was  resumed  plaintiff 
produced  Coffman,  former  owner,  and  he  was  permitted  to  testify  over 
defendant's  objection  as  to  an  alleged  agreement  that  he  had  made 
with  plaintiff  on  defendant's  behalf ♦  Defendant's  counsel  contend 
that  this  testimony  was  not  binding  on  defendant,  that  it  constituted 
hearsay  evidence  and  therefore  was  not  admissible »  We  think  the 
point  is  well  taken* 

Since  defendant  negotiated  the  leases  andmaa&ged,  the 
property  he  was  entitled  to  retain  his  compensation  when  the  man?- 
agement  was  terminated.  The  case  was  fully  tried,  and  no  useful 
purpose  would  be  served  by  remanding  it»  The  judgment  of  the 
Municipal  court  is  therefore  is  reversed, 

JUDGMENT  RSIV^SED. 

Sullivan,  P.  J,,  and  Scanlan,  J,,  concur. 
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BTEUA  lUFkmm, 
(Plaintiff) 

Appellee^ 

nmmA  g.  crbmb,  william  a» 

PATTON,  A.   LOttllE  PATTOK,   and 
CHICAGO  TITLE  Al«>xJ?.UST  COKPAKY, 
as  Trustee,  etc.,    ~""^%. 

Defendk-j\t8«  .,'' 

WILLIAM  A,    PATTON  and  A,  1.WISB 
PATTOH  (Defendants)  \ 

Cross-Plaintiffs,  ^v 

RowEM  G.  cmrm,  the  state  bakk        j\ 

OP  WOODSTOCK  (Woodstock,  Illi- 
nois), Administrator  de  bonis 
non  with  the  Will  annexed  of  the 
Estate  of  Herbert  D.  Crumb,  De- 
ceased, and  AVKKTTB  STATE  3Aim, 
Cr  OS  s-Def endants • 

ROVfEHA  G,  CRUMB, 

Appellant, 

I®,  JUSTICE  SCAKLAK  DELIT3RSD  THE  OPIUIOM  OF  Till  COURT. 

Stella  McPadden  brought  an  action  against  Rowena  G.  Crumb, 
William  A,  Patton  and  A.  Louise  Patton,  and  The  State  Bank  of 
?/oodstock,  administrator  with  the  will  annexed  of  the  estate  of 
Herbert  B,  Crumb,  deceased,  to  foreclose  five  trust  deeds  securing 
five  notes  of  $2,000  each,  signed  by  the  Pattons,  A  decree  of 
foreclosure  and  sale  was  entered  and  thereafter  a  deficiency  decree 
nas  entered  against  Bowens  G.  Crumb,  alone,  for  $11,496,43.  She 
appeals » 

The  complaint  alleges,  inter  alia f   that  plaintiff  is  the 
legal  owier   and  holder  of  the  five  notes  and  trust  deeds  executed 
by  the  Pattons,  In  so  far  b.s   it  seeks  to  charge  appellant  with 
personal  liability  for  any  deficiency,  the  only  allegations  of 
the  complaint  are  "that  plaintiff  is  informed  and  believes,  and 
so  states  the  fact  to  be,  that  the  said  Rowena  G,  Crumb,  a  widow. 
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is  the  record  holder  of  the  equity  of  redemption  of  said  pretaisesj 
that  she  assumed  and  agreed  to  pay  the  aforesaid  mortgages."  In 
appellant's  answer  to  the  complaint,  she  "denies  that  she  ever 
assumed  or  agreed  to  pay  the  notes  secured  by  the  trust  deeds 
described  in  the  complaint  and  denies  that  she  ever  in  any  manner, 
assented  or  agreed  to  the  condition  of  a  deed  relating  to  the 
personal  assumption  by  her,  of  such  indebtedness  and  denies  that 
the  deed  to  the  real  estate  described  in  the  complaint  was  ever 
delivered  to  or,  in  any  manner,  accepted  by  her,  and  alleges  that 
she  has  no  knowledge  of  the  transaction,  -»^  »  *  denies  that  she  Is 
indebted  to  the  plaintiff  or  to  any  other  person  on  account  of  the 
notes  and  trust  deeds  described  in  the  complaint  and  denies  that 
plaintiff  is  entitled  to  any  judgment  or  other  relief  against 
this  defendant, •*  A  master  heard  the  evidence  and  made  a  report 
to  the  court.  The  trial  court  adopted  the  fincfings  in  the  report 
and  decreed,  inter  alia^  "that  title  to  the  real  estate  is  vested 
in  the  defendant,  Rowena  G,  Crumb j  that  title  was  conveyed  to 
Rowena  G.  Crumb  and  Herbert  D,  Crumb,  her  husband,  as  joint 
tenants  pursuant  to  a  written  contract  dated  December  12,  1929; 
that  pb^slcal  delivery  of  said  dead  was  made  to  Herbert  D,  Crumb 
and  that  Herbert  D,  Crumb  was  authorized  to  accept  said  deed  by 
Bowena  G,  Crumb  on  her  behalf  and  as  her  agentj  theit  said  deed 
provides  that  the  conveyance  was  made  subject  to  the  mortgages 
which  the  grantees  assumed  and  agreed  to  pay;  tha.t  it  was  the 
Intention  of  the  parties  to  said  contract  ths't  the  defendants, 
Rowena  G,  Crumb  and  Herbert  D.  Crumb  should  assume  and  agree 
to  pay  said  mortgages;  that  the  d  fendant  Rowena  G.  Crumb  had 
knowledge  of  and  assented  to  the  assumption  agreement  and  that 
she  assumed  and  agreed  to  pay  said  mortgages  and  is  personally 
liable  to  the  plaintiff."  The  five  lots  were  sold  for  $300  each 
and  the  deficiency  judgment  followed. 
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There  is  no  dispute  as  to  the  material  facts  in  the  case, 
Herbert  D.  Crumb  (of  Harvard,  Illinois),  deceased,  owned  a  build-^ 
ing  at  3110  Wesley  avenue,  B?^rwyn,  Cook  county,  Illinois,  which 
was  subject  to  a  mortgage  of  $7,000,  ""lllliam  A,  Patton  and  A, 
Louise  Patton,  defendants,  of  Oak  Park,  Illinois,  owned  fire 
vacant  lots  in  Berwyn,  each  l©t  being  subject  t©  a  trust  deed 
of  $2,000,  The  five  notes  secured  by  the  trust  deeds  were  held 
by  the  Avenue  State  Bank,  of  Oak  Park,  as  collateral  security 
to  a  note  executed  by  the  Pattons  in  the  sum  of  $7,400.  On 
December  12,  I929,  Crumb  "and  Rowena  G,  Crumb,  his  wife,"  entered, 
into  a  contract  with  the  Pattons  for  the  exchange  of  the  aforesaid 
properties.  The  contract  provided  that  Crumb  "and  Rowena  G.  Crmab, 
his  wife,"  agreed  to  sell  and  convey  to  the  Pattons  the  two-flat 
building,  5ub.1ect  to  a  first  mortgage  of  $7,000,  and  the  Pattons 
agreed  to  sell  and  convey  to  Crumb  and  his  wife  the  five  lots, 
subject  to  the  five  mortgages  above  described.  The  contract 
also  contained  the  following  provisionj   that  "said  first  mortgage 
held  by  the  Avenue  State  Bank,  Oak  Park,  Illinois,  to  secure  a 
collateral  loan  of  Seven  Thousand  Four  Hundred  Dollars  ($7,4-00,00), 
parties  of  the  first  part  to  release  parties  of  second  part  frcm 
collateral  loan,"  The  exchange  transaction  was  closed  at  the 
Avenue  State  Bank  on  February  25,  1930,  Crumb,  the  Pattons  and 
Mr,  Moore  M,  Peregrine,  general  counsel  for  the  Bank,  were  present 
at  the  time,  but  appellant  was  not  present.  Crumb  delivered  to 
the  Pattons  a  deed  in  which  the  grantors  are  described  as  Herbert 
D,  Criunb  and  Rowena  G,  Crumb,  his  wife,  and  which  conveyed  the 
Wesley  avenue  property  to  the  Pattons  in  joint  tenancy,  subject 
to  a  $7,000  mortgage.  The  ^eed  als©  contained  a  provision  that 
the  granteia*  assumed  and  agreed  to  pay  the  mortgage.  The  Pattons 
delivered  to  Crumb  a  deed  conveying  the  five  lots  in  question  to 
Herbert  D,  Crumb  and  Rowena  G,  Crumb,  his  wife,  in  joint  tenancy. 
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STibJect  to  the  five  mortgages.  This  deed  also  contained  the 
following,  "which  five  encumbrances  the  part  of  the  second  part 
assume  and  agree  to  pay,"  Peregrine  testified  ths.t  the  Bank  had 
possession  of  the  exchange  contract  from  the  time  it  was  executed 
until  the  deal  was  consurmriatedj  that  he  was  present  in  the  Bank 
at  the  time  the  exchange  transaction  was  closed  on  February  25> 
I93O;  that  Crumb  and  the  Fattens  were  also  present  but  that 
appellant  was  not|  that  he.  Peregrine,  was  the  attorney  that,, 
handled  the  closing  of  the  transaction  but  that  he  did  not 
represent  appellant,  and  that  "in  connection  ^th  that  [transac- 
tion] Mr.  Herbert  D,  Cruiab  executed  and  delivered  to  the  Avenue 
State  Bank  his  collateral  note  in  the  stim  of  $7^4-00,  bearing  that 
date,  February  25,  1930>  payable  on  demand  ^'  ^  ^^   such  note  in- 
cluding therein  collateral  agreement  in  which  was  described  these 
ten  exhibits,  the  five  trust  deeds  and  five  principal  notes  as  being 
collateral  to  that  loan.  On  delivery  of  that  principal  note  signed 
by  Kr,  Crumb,  Mr,  Patton  gave  the  bank  his  check  for  $69.06,  which 
was  the  computation  of  accrued  interest  on  his  note  up  to  that 
date  and  that  pajrment  of  interest,  together  with  Mr.  Gr\imb*s  execu- 
tion and  di? livery  of  his  collateral  note,  was  taken  in  payment  of 
the  collateral  note  of  the  Patton* s,  and  their  collateral  note 
was  cancelled  and  surrendered  to  Mr,  Pattonj"  that  at  the  same 
time  and  place  "and  in  connection  with  that  transaction,"  Crumb 
gave  his  note  for  $7,400  to  the  Bank  and  the  collateral  note  of 
$7#40C  executed  by  the  Pattons  was  canceled  by  the  Bank  and  returned 
to  the  Pattons  (it  was  later  destroyed  by  Patton) j  that  Patton  gave 
Crumb  a  check  for  $137.28  "for  the  balance  *  *  *  as  Indicated  by 
the  statemanti"  that  when  the  deal  v/as  closed  the  Bank  retained 
the  said  five  notes  aM  trust  deeds  as  collateral  to  the  Herbert 
D,  Crumb  note  and  continued  to  hold  said  instruments  until  Cruaxb 
paid  the  Bank  his  note  on  September  9,  I930,  Plaintiff  testified 
that  her  mother,  Emma  J»  Diggins,  gave  the  notes  to  her  on  March 
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I,  1931»  ^iie  record  does  not  disclose  ?*ien  or  how  Emma  Diggins 
acquired  them.  The  relationsliip  between  Crumb  and  plaintiff  and 
her  mother  was  such  that  h©  had  access  to  their  safety  deposit 
TDoxes  in  the  bank  of  which  he  was  president,  and  he  handled  some 
of  plaintiff's  affairs.  She  testified  that  she  never  actually 
received  any  interest  as  payment  on  these  notes,  but  that  interest 
was  put  upon  her  book  and  credited  to  her  account.  Interest  was 
in  this  manner  paid  her  to  September  1,  1937*  and  the  indorsements 
of  the  payment  of  interest  on  the  backs  of  the  five  notes  are  all 
in  the  handwriting  of  Crumb.  Plaintiff  further  testified  that 
she  never  had  any  communication  of  any  kind  with  the  Fattens  and 
that  appellant  never  paid  her  any  interest;  that  she,  plaintiff, 
never  had  any  dealings  of  any  kind  whatsoever  with  appellants, 

The  evidence  does  not  show  who  paid  the  interest  on  the  notes, 
but  the  Pattons  and  appellant  denied  paying  any  interest  on  them. 
The  principal  of  the  notes  became  due  March  1,  1933.  Crumb  died 
December  31>  1937*  and  the  bill  to  foreclose  was  filed  on  August 

II,  1938. 

Appellant  testified  that  at  the  time  of  the  death  of  Crumb 
she  had  been  married  to  him  for  nineteen  years |  that  before  her 
marriage  she  worked  in  the  bank  of  which  he  was  president  for 
about  seventeen  years;  that,  at  her  husband's  request,  she  signed 
the  exchange  contract  in  question,  in  Harvard;  that  she  claimed  no 
interest  in  the  Wesley  avenue  property  at  the  time  she  signed  the 
contract;  that  she  took  no  part  in  the  negotiations  for  the  exchange 
of  the  properties  and  that  she  never  personally  had  any  dealings 
with  the  Pattons;  that  she  was  not  present  at  the  Avenue  State  Bank 
on  February  25,  1930,  at  the  closing  of  the  contract  for  the  exi*» 
change  of  the  properties;  that  she  signed  the  deed  to  the  Pettons 
in  Harvard,  on  the  date  of  the  acknowledgment,  before  R,  M,  Galvin, 
cashier  of  the  Harvard  State  Bank  and  a  notary  public.  She 
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further  testified  that  the  deed  from  the  Pattons  to  the  Gruaibs 
was  never  delivered  to  her  and  that  the  first  time  she  ever  saw  it 
was  when  she  was  looking  over  the  contents  of  her  husband's  safety 
deposit  box  after  his  death;  that  prior  to  that  time  she  never  had 
any  reason  to  suppose  that  the  deed  contained  a  personal  contract 
on  her  part  to  pay  the  trust  deeds j  that  she  never  at  any  time  con- 
sented to  the  assumption  clause  in  the  deedj  that  she  did  not  know 
that  the  assumption  clause  Vfts  in  the  deed  when  it  was  delivered 
to  her  husband)  that  she  received  no  consideration  for  signing  the 
deed  and  that  she  did  not  retain  any  part  of  the  purchase  price 
of  the  five  notes  or  the  Wesley  avenue  property;  that  she  never 
had  any  conversation  with  anyone  concerning  the  assumption  of  the 
trust  deeds;  that  she  never  authorized  anyone  to  insert  such  a 
provision  in  the  deed;  that  she  never  took  or  claimed  title  on 
that  deed;  that  she  never,  directly  or  indirectly,  paid  any  interest 
or  principal  on  the  notes,  and  never  received  any  rent  or  other  inr* 
come  from  the  property  and  never  paid  any  taxes  or  special  assessment* 
on  it.  Upon  cross-examination  she  testified  that  she  signed  the 
various  papers  at  her  husband's  request;  that  her  husband  did  not 
handle  many  transactions  for  her  but  that  she  was  asked  at  times 
to  sign  papers  in  his  transactions;  that  she  has  not  conveyed  the 
five  lots  in  question  since  her  husband's  death  and  that  she 
supposes  the  property  is  part  of  his  estate;  that  when  she  worked 
at  her  husband's  bank  prior  to  her  marriage  her  work  was  general  »• 
as  stenographer,  secretary  and  bookkeeper,  and  that  she  would 
typewrite  deeds  and  mortgages  which  her  husband  dictated  to  her. 
Her  testimony  that  she  had  no  part  in  the  negotiations  for  the 
exchange  of  the  properties;  that  she  never  at  any  time  consented 
to  the  assumption  clause  in  the  deed;  that  she  never  claimed  title 
by  that  deed;  that  she  never  had  any  conversation  with  anyone  con- 
cerning the  assumption  of  the  trust  deed;  that  she  never  authorized 
anyone  to  insert  such  a  provision  in  the  deed;  that  she  never  had  any 
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reason  to  believe  that  it  contained  a  personal  contract  on  her 
part  to  pay  tbs  notes;  that  she  received  no  consideration  for  th» 
deed  and  did  not  retain  any  part  of  the  purchase  price  of  the  five 
lots  or  the  Wesley  avenue  property;  that  she  never,  directly  or 
indirectly,  paid  any  interest  or  principal  on  the  notes,  and  never 
received  any  rents  or  other  income  from  the  property,  and  never  paid 
any  taxes  or  special  assessments  on  it,  stands  uncontradicted. 

Appellant  contends  that  "the  assumption  clause  contained 
in  a  deed  snist  be  accepted  and  agreed  to  by  the  grantee*  The 
law  requires  something  more  than  the  mere  insertion  by  the  grantor 
of  a  clause  in  a  deed  that  the  grantee  assiames  an  encumbrance," 
This  contention  Is  a  meritorious  one.  In  Ludlum  v.  Pinckard.  304 
111,  449,  the  defendant  was  the  grantee  in  a  quit  claim  deed  which 
contained  a  provision  that  it  was  made  "subject  to  all  incumbrances 
of  record,  which  the  grantee  assumes  and  agrees  to  pay,"  A  defi- 
ciency judgment  was  entered  against  her.  On  appeal  to  the  Appellate 
court  the  decree  was  reversed  and  the  cause  remanded  with  directions 
to  the  trial  court  to  vacate  that  part  of  the  deeree  providing  for 
a  deficiency  judgment  (221  111.  App,  335,  338),  The  Supreme  court 
reversed  the  judgment  of  the  Appellate  court  and  affirmed  the  decree 
of  the  Superior  court.  In  its  opinion  the  Supreme  court  states 
(pp.  452,  453,  454): 

"to  agreement  on  the  part  of  a  grantee  to  pay  incumbrances 
on  property  conveyed  must  be  based  on  sufficient  consideration  and 
the  assumption  clause  of  the  deed  be  accepted  and  agreed  to  by  the 
grantee.  The  law  requires  something  more  than  the  mere  insertion 
by  the  grantor  of  a  clause  in  the  deed  that  the  grantee  assumes  an 
incumbrance.  The  assumption  of  such  incumbrance  is  by  way  of  conr- 
tract  or  agreement  on  the  part  of  the  grantee,  and  the  grantee *s 
assent  to  such  contract  must  in  some  manner  appear »  F^hile  the 
general  rule  is  that  If  the  grantee  takes  and  claims  title  under 
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a  deed  he  takes  It  by  the  terms  of  the  deed,  yet  in  order  that  a 
grantee  be  held  personally  liable  for  the  payment  of  an  Incum- 
brance against  the  property,  it  Htust  be  shovm,  in  addition  to 
having  accepted  title  to  the  property,  that  he  assented  to  the 
condition  of  the  deed  relating  to  the  personal  assimption  of  the 
debt.  Unless  it  be  showa  that  the  grantee  in  a  deed  has  some 
reason  to  suppose  that  the  deed  to  him  contained  a  personal  con- 
tract on  his  part  to  pay  a  mortgage  or  other  lien  on  the  property 
transferred,  and  that  he  assented  thereto,  he  cannot  be  held,  as 
a  matter  of  law,  to  have  assumed  such  obligation.  Thompson  v* 
Dearborn.  I07  111,  87}  Merriman  v.  Schmittf  211  id,  263)  SlaSi 
V.  Terry j^  I56  I.  Y,  122;  Gold  v.  Qgden.  6I  Minn.  88. 

"Applying  the  above  rules  to  the  case  at  bar,  we  oome  to 
the  question  whether  or  not  there  is  in  the  record  evidence  showing 
a  delivery  and  acceptance  of  the  deed  containing  the  assumption 
clause  and  assent  thereto.  Defendant  in  error  offered  no  evidence, 
and,  as  we  have  seen,  the  plaintiff  in  error's  evidence  shows 
that  the  defendant  in  error  had  nothing  to  do  with  the  transfer 
of  the  property  to  her.  There  is  no  direct  evidence  showing  that 
she  knew  anything  about  the  assumption  clause  in  the  deed  to  her. 
She  took  title  to  the  property,  however,  received  the  rents  there- 
from and  paid  taxes  thereon,  and  while  she,  under  the  rules  herein 
referred  to,  had  constructive  notice  of  all  the  conditions  of  the 
deed,  such  rules  do  not  go  to  the  extent  of  establishing  an  agree*, 
ment  on  her  part  to  be  personally  liable  for  the  payment  of 
incumbrances  against  the  property  in  the  absence  of  proof  of  some 
fact  ©P  circumstance  from  which  such  agreement  on  her  part  can  be 
shown.  The  evidence  shows  that  by  letter  she  sent  a  payment  of 
$1000  on  this  mortgage.  Thile  the  letter  is  not  in  the  record, 

from  the  testimony  relating  thereto  it  is  evident  that  it  was 
written  by  defendant  in  error  and  the  money  sent  by  her  personally 
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to  apply  on  this  mortgage*  It  does  not  appear  that  the  money 
came  from  the  rents  of  the  property  or  from  any  other  souree 
except  the  personal  funds  of  defendant  in  error.  She  contends, 
however,  -  and  in  this  she  is  supported  by  the  Appellate  Court,  - 
that  this  is  merely  an  evidence  of  a  desire  on  her  part  to  free 
the  property  of  the  lien  and  not  evidence  of  acceptance  on  her 
part  of  the  assumption  clause  of  the  deed.  With  this  we  cannot 
agree.  In  the  absence  of  any  proof  limiting  the  effect  ©f  such 
payment,  we  are  of  the  opinion  that  it  must  be  taken  as  an  act  of 
assent  on  her  part  to  the  assumption  clause  of  the  quit-claim  deed 
to  her.  This  payment  undoubtedly  establishes  actual  knowledge  on 
her  part  of  the  existence  of  this  mortgage.  It  also  nega tires  any 
repudiation  of  the  assiimption  clause  in  the  deed  and  constitutes 
evidence  of  conduct  on  her  part  denoting  an  acceptance  of  such 
clause.  It  is  not  necessary,  to  show  an  acceptance  of  such  a 
clause,  that  the  grantee  in  express  language  accepted  or  ratified 
it,  Such  may  be  shown  by  any  facts  and  circumstances  evidencing 
such  acceptance,  ?ife  think  that  under  the  circumstances  of  this 
case  this  payment  on  the  mortgage  must  be  taken  as  evidence  of 
acceptance  of  the  assumption  clause  in  the  deed," 

The  appellant  contends  that  the  record  fails  to  show  any 
facts  or  circuBistances  evidencing  that  appellant  accepted  or 
ratified  the  provision  in  question  in  the  deed.  Plaintiff  admits 
that  the  assumption  clause  was  binding  upon  Crumb,  and  calls 
attention  to  the  fact  that  no  d  ficiency  judgment  was  taken 
against  his  estate  by  plaintiff. 

Plaintiff  does  not  question  the  correctness  of  the  general 
rule  announced  by  the  Supreme  court  in  Ludlum  v>  Pinckard^  but 
calls  attention  to  the  following  finding  of  the  chancellor  in 
the  decree  of  sale;  "*  *  *  that  it  was  the  intention  of  the  parties 
to  said  contract  that  the  defendant,  Rowena  G,  Crumb  and  H.  D, 
Crumb  should  assume  and  agree  to  pay  said  mortgages,"  and  she 
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insists  that  the  finding  was  warranted  by  the  evidence.  Plaintiff 
contends  that  "it  is  well  settled  that  an  agreement  to  pay  a 
mortgage  by  a  purchaser  from  the  mortgagor  need  not  be  contained 
in  the  deed  but  may  be  shown  by  any  other  writing  or  by  parol 
evidence,"  that  the  chancellor's  finding  was  not  made  dependent 
upon  the  assumption  clause  in  the  deed  and  that  it  must  be  assumed 
that  the  finding  was  based  upon  all  competent  evidence  in  the  record 
that  tended  to  prove  what  the  intention  of  the  parties  was.  Neither 
plaintiff  nor  the  Pattons  offered  any  oral  evidence  as  to  the  under- 
standing or  intention  of  the  parties,  but  plaintiff  insists  that 
the  excliange  contract,  properly  construed,  obligated  appellant  to 
pay  the  mortgages.  She  concedes  that  the  words,  "subject  to 
mortgage,"  used  in  the  contract  "are  net  relevant  to  the  question 
of  personal  liability,"  but  she  argues  that  the  use  of  the  words, 

"parties  of  the  first  part  to  release  parties  of  the  second  part 

support 
from  collateral  loan,''  iBagj^sofflSbc  in  the  exchange  agreement/the 

Gliancellor's  construction  of  the  contract.  Tested  by  the  exchange 

agreement,  alone,  plaintiff  would  be  obligated  t©  release  the 

Pattons  from  the  collateral  loan  held  by  the  Avenue  State  Bank, 

The  undisputed  evidence  of  Peregrine  shows,  however,  that  at  the 

closing  of  the  exchange  transaction  when  Crumb  gave  his  personal 

note  for  $7,400  to  the  Bank  Peregrine  marked  the  Patton  note  paid 

and  cancelled  and  returned  It  to  the  Pattons,  Patton  later  destroying 

it;  that  as  a  part  of  the  transaction  the  Bank  retained  the  fire 

trust  deeds  and  the  five  notes  as  collateral  to  the  note  of  Crumb, 

Patton,  a  witness  in  the  case,  did  not  contradict  in  any  way  the 

testimony  given  by  Peregrine,  nor  did  he  offer  any  evidence  to 

support  the  verified  cross-complaint  filed  by  himself  and  wife 

in  which  they  allege  that  the  Bank  promised  to  return  the  notes  to 

the  Pattons  when  the  loan  was  paid,  but  th&t  after  said  loan  was 

paid,  in  breach  of  its  agreement,  the  Bank  delivered  said  notes 

and  trust  deeds  to  Crumb  and  that  as  a  result  of  said  breach  of 
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agreement  said  notes  and  trust  deeds  came  into  the  hands  of  Stella 

McFadden,  and  that  the  Fattens  haye  been  put  to  great  expense  to 

defend  this  case  and  pray  that  the  Bank  may  be  required  to  reimburse 

them  with  the  amounts  expended  in  connection  with  the  preparation 

of  their  defense.  The  testimony  of  Peregrine  shows  conclusively 

of 
that  at  the  time  of  the  closii^the  exchange  transaction  and  as  a 

part  of  it  the  Pattons  allowed  the  Bank  to  retain  the  notes  and 
trust  deeds  as  collateral  security  for  the  f 7,400  note  of  Crumb, 
and  that  they  did  not  even  insist  upon  appellant's  signing  that 
note.  Patton  aiade  no  attempt  to  explain  why  he  allowed  all  this  to 
be  done  and  the  record  is  barren  as  to  the  exact  understanding  be- 
tween Patton  and  Cruiab  in  reference  to  the  collaterali  that  there 
must  have  been  an  understanding  is  clear »  The  answer  of  Avenue 
State  Bank  to  the  cross-complaint  of  the  Pattons,  verified  by 
Peregrine,  alleges^  inter  aliai 

"That  on  or  prior  to  February  25#  1930f  the  said  William  A» 
Patton  and  A,  Louise  Patton  proposed  to  this  defendant  that  they 
would  cause  the  said  Herbert  D.  Gruaib  to  execute  and  deliver,  in 
payment  of  the  principal  of  their  said  collateral  note,  his  collater. 
note  to  this  defendant  in  ths  like  principal  sum  of  $7,400  and  would 
cause  the  same  to  be  secured  by  deposit  of  the  same  said  mortgage 
notes  aad  trust  deeds  as  collateral  security  therefor;  and  they 
accordingly  did,  on  the  day  last  aforesaid,  cause  the  said  Herbert 
D,  Crumb  to  execute  and  deliver  to  this  defendant  his  note  as  above 
mentioaed  with  a  collateral  agreement  appended  signed  by  said  Berber' 
B,  Crumb,  reciting  delivery  by  him  to  this  defendant  of  the  aforemen- 
tioned mortgage  notes  and  trust  deeds,  as  collateral  security  to  sai( 
note  so  executed  and  delivered  by  himj  and  this  defendant  thereupon 
accepted  said  note  and  collateral  agreement  of  the  said  Herbert  D. 
Crumb, in  payment  of  the  principal  of  said  collateral  note  of  said 
William  A,  Patton  and  A,  Louise  Patton,  they  then  and  there  paying 
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the  accrued  interest  thereon,  and  cancelled  and  Siorrendered  to  them 
said  last  mentioned  collateral  note  so  paid,  all  on  the  day  last 
aforesaid}  and  the  said  William  A,  Patton  and  A.  Louise  Patton  then 
and  there  either  (1)  received  from  this  defendant  the  said  mortgage 
notes  and  trust  deeds,  and  delivered  the  same  to  said  Hebbert  D» 
Crumb  who  then  and  there  delivered  them  to  this  defendant  as 
collateral  security  to  his  note  as  aforesaid,  ©r  (2)  then  and  there 
directed  and  consented  that  the  same  be  retained  and  held  by  this 
defendant  as  collateral  security  to  said  note  of  Herbert  D.  Crumb, 
in  accordance  with  the  provisions  of  said  note  and  the  collateral 
agreement  appended  thereto;  thereafter  said  mortgage  notes  and 
trust  deeds  were  held  by  this  defendant  as  collateral  security  to 
said  note  of  Herbert  D,  Crumb  'ontil  September  9,  1930,  on  which 
date  the  said  Herbert  D.  Crumb  paid  his  said  note  and  this  defendant 
thereupon,  to-wit,  on  or  prior  to  September  10,  1930,  cancelled  and 
surrendered  t©  the  said  Herbert  D.  Crumb  his  aforesaid  collateral 
note  so  paid,  aM  surrendered  to  him  the  said  notes  and  trust  deeds 
so  held  as  collateral  security  thereto,  this  defendant  having  ha.d 
no  notice  from  the  said  William  A.  Patton  or  A.  Louise  Patton  that 
the  same  should  be  disposed  of,  upon  payment  of  said  note,  other  than 
by  surrender  to  the  said  Herbert  D.  Crumb," 

Patton,  in  his  testimony,  made  no  attempt  to  dispute  the 
allegations  in  the  aforesaid  answer,  nor  have  the  Pattons  appealed 
from  that  part  of  the  decree  that  dismisses  their  cross -complaint 
for  want  of  equity.  On  September  9,  1930,  Crumb  paid  in  full  his 
note  for  $7,400  and  the  Bank  forwarded  the  five  notes  and  trust 
deeds  to  him.  If  we  assume  that  Crumb  later  negotiated  these 
mortgage  notes,  nevertheless,  that  fact,  under  all  the  evidence, 
would  not  make  appellant  personally  liable  for  the  notes.  If 

Crumb  had  no  right  to  negotiate  the  notes  -  and  the  evidence  fails 
to  show  that  he  had  no  such  right  -  the  Pattons  and  the  Bank,  alone. 
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put  it  in  his  power  to  negotiate  the  notes;  yet  the  deficiency 
judgment  is  entered  against  appellant,  alone,  although  she  did 
nothing  that  would  give  Crumb  any  such  power.  The  proof  shows 
clearly  that  the  Pattons  have  no  right  to  complain  that  the  provi- 
sion in  question  in  the  exchange  agreement  was  not  fully  carried 
out  by  the  Crumbs,  Neither  plaintiff  nor  her  mother  wer*  parties 
to  the  exchange  agreement  and  there  is  no  evidence  that  either  had 
any  knowledge  of  the  exchange  agreement  at  the  time  the  mother  ob- 
tained the  notes.  We  find  no  merit  in  plaintiff's  argument  that 
if  full  effect  is  given  to  all  of  the  facts  and  circumstances 
surrounding  the  execution  of  the  exchange  agreement  and  the  deed 
the  finding  of  the  chancellor  as  to  the  intention  of  the  parties 
can  be  sustained.  We  hold  that  the  use  of  the  words  in  the  ex- 
change contract,  viz.,  "parties  of  the  first  part  to  release  parties 
of  the  second  part  from  collateral  loan,"  do  not  support  the  chan- 
cellor's interpretation  of  the  contract  and  are  not  sufficient  to 
support  the  deficiency  judgment  against  appellant.  Ho  one  disputes 
plaintiff's  right  to  a  foreclosure  and  sale  of  the  property  in 
question. 

The  decree  of  foreclosure  found  "that  physical  delivery  of 
said  deed  was  made  to  H.  D,  Criuab,  and  that  lU  D.  Crumb  v/as  author- 
ized to  accept  the  said  deed  by  Rowena  G.  Crumb  on  her  behalf  and 
as  her  agent,"  and  plalntii'f  argues  that  the  proof  sustains  this 
finding.  The  theory  of  plaintiff's  case  as  set  forth  in  her 
complaint  is  that  "Rowena  G.  Crumb,  a  widow,  is  the  record  holder 
of  the  equity  of  redemption  of  said  premises;  that  she  assumed 
and  agreed  to  pay  the  aforesaid  mortgage,"  Appellant  filed  her 
answer  alleging  that  the  deed  was  never  delivered  to  her  nop 
accepted  by  her,  and  that  she  never  agreed  to  assume  the  mort- 
gages, but  plaintiff  did  not  then  amend  her  complaint  nor  did 
she  file  a  replication  to  the  answer.  Appellant  asserts  tiiat 
the  theory  of  agency  v/as  not  advanced  at  the  hearing  and  that 
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the  master  made  no  finding  as  to  the  alleged  agency  of  the  hus- 
band, and  she  contends  that  the  finding  of  the  chancellor  that 
the  husband  acted  as  agent  of  appellant  is  not  sustained  by  the 
proof.  We  agree  with  tliis  contention.  We  als©  agree  with 
appellant's  further  contention  that  "if  Herbert  D.  Crumb  held 
himself  out  as  the  agent  of  his  wife  (and  there  is  no  evidence 
that  he  did),  persons  dealing  with  him  would  be  bound  at  their 
peril  to  ascertain  not  only  the  fact  of  the  agency  but  the  extent 
©f  his  authority  as  such  agent;"  that  "this  rule  is  particularly 
true  where,  as  here,  the  agent  is  also  personally  interested  in  the 
transsctlonj"  that  "the  authority  of  anyone  to  accept  for  her  a  deed 
?,'ith  an  assumption  clause,  having  been  explicitly  denied  by  Rowena 
G.  Crumb,  the  burden  muso  rest  upon  the  plaintiff  to  show  certainly 
and  specifically  that  the  authority  was  grantedj  and  there  is  no 
evidence  of  agency  in  the  ease  at  bar."  The  Pattens  made  no 
attempt  to  contact  appellant,  and,  as  heretofore  stated,  the  Bank 
dealt  exclusively  with  Crumb  and  the  Fattens.  It  is  significant 
that  neither  the  Bank  nor  the  Pattons  asked  appellant  to  sign  the 
$7,400  collateral  note  executed  by  Crumb, 

After  giving  careful  consideration  to  the  instant  appeal 
we  have  concluded  that  under  the  facts  and  the  law  the  chancellor 
erred  in  finding  in  the  decree  of  November  8,  194-0,  that  appellant 
was  liable  for  any  deficiency,  and  in  entering  its  decree  of 
December  23,  1940,  folding  appellant  liable  for  the  deficiency  of 
$11,496.43, 

The  decree  of  the  Circuit  court  of  Cook  county  of  December 

23*  19'*--0,  is  reversed  ijn  to  to;  the  decree  of  the  Circuit  court  of 

Cook  county  of  November  8,  I940,  in  so  far  as  it  adjudges  that 
appellant  is  liable  for  any  deficiency,  is  reversed, 

DECREE  OF  DEC  IffiER  23,  1940,  REVERSED  IN  T(* 
DECREE  OF  NOVEMBER  8,  1940,  IN  30  FIR  AS  f-^  ' 
JUDGES  APPELLANT  LIABLE  FOR  ANY  DEPICIENC1 , 
REVERSED, 
Sullivanj,  P4  .T»,  and  Friend,  J,,  concur *»         [  ti^'" 
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PEOPLE  OF  THE  STATE  OP  ILLIHOIS  .  )      /I     \     ( 

ex  rel»  ERICK  ANDERSON  et  al.,  "i      '/   ' 

Appellees, 


CITY  OF  CHICA^-'et  al.. 


APPEAL  FilO] 


COURT^^COOK  O'OONTjri 


^^  '  Appellants, 

TICS  SCAHLAK  DELIVERED  THE  OPlfflON  OF  THE  COOR^ji 


On  December  31,  1938,  twenty-seven  relators  filed  their 
petition  for  a  writ  of  mandaoaus  to  compel  the  payment  by  respond- 
ents of  certain  sums  of  money  alleged  to  have  been  wrongfully 
deducted  from  the  salaries  of  the  relators  for  the  years  1933 
to  1936,  inclusive,  while  the  relators  were  employed  by  the 
City  of  Chicago  as  brick  pavers.  After  respondents  filed  an 
answer  the  relators  filed  a  reply  thereto.  The  trial  court^ 

after  considering  the  cause  upon  the  pleadings  and  evidence 

a 
introduced,  entered/judgment  order  that  a  writ  of  siandamus 

issue  directing  respondents  to  pay  to  each  of  the  relators 

a  certain  sum  of  money.  The  total  amount  ordered  to  be  paid 

to  the  twenty-seven  relators  was  $19,360,  The  judgment  order 

required  payments  for  the  year  1934-  and  subsequent  years. 

Payment  was  not  required  for  the  year  1933  as  it  was  agreed 

that  even  if  the  claim  for  that  year  was  valid  the  claim  was 

barred  by  the  Statute  of  Limitations, 

The  petition  alleges  that  the  City  of  Chicago  is  a 

municipal  corporationi  that  the  city  council  consists  of  the 

mayor  and  fifty  aldermen;  that  the  city  council  is  required, 

under  Section  2A  of  Article  711  of  the  Cities  and  Villages 

Act,  to  pass  annually  an  appropriation  bill;  tha.t  on  June  14, 

1933#  the  city  council  passed  the  annual  appropriation  bill 

©f  the  City  for  the  year  1933}  that  Oscar  F,  Hewitt  was  duly 

appointed  Commissioner  of  Public  Works,  with  power  to  appoint 
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all  subordinates  of  the  office;  that  within  the  Bureau  of  Streets 
of  the  City  there  has  been  established  a  division  known  as  the 
Pavement,  Improvement  &  Repair  Division  of  the  said  Bureau;  that 
the  relators  are  duly  certified  by  the  Civil  Service  Corami.ssi©n 
of  the  City  for  appointment  in  said  division  of  said  Bureau  as 
brick  pavers,  and  that  for  the  years  I933  to  I936,  inclusive, 
the  salaries  for  said  position  were  fixed  for  the  respective  years 
in  the  annual  appropriation  bills  at  the  per  diem  amount  of  $12; 
that  for  the  years  I933  to  I936,  inclusive,  the  relators  worked 
and  performed  their  duties  as  brick  pavers,  but  the  City  failed  to 
pay  them  at  the  rate  of  $12  per  day  but  paid  them  at  the  rate  of 
$10  a  day  and  thereby  deprived  them  of  $2  per  day  for  each  of  the 
days  they  v/orked  during  the  years  I933  to  19 36,  inclusive;  that 
relators  worked  five  days  a  week  for  a  period  of  nine  months  during 
the  years  1933  to  I936  and  that  the  defendant  was  indebted  to  the 
relators  on  December  3I,  I936,  in  th6  sum  of  $40,320;  that  relators 
have  requested  the  City  to  pay  them  their  lawful  salaries  for  said 
years,  but  the  City  has  neglected  and  refused  to  make  such  payment. 

The  petition  prays  that  a  writ  of  mandamus  issue  against  all 
of  the  defendants  commanding  them  to  perform  any  and  all  acts 
necessary  to  pay  to  the  relators  the  amounts  owing  to  them. 

The  answer  of  respondents,  filed  on  May  24,  1939*  admits 
the  allegations  referring  to  the  incorporation  of  the  city,  the 
passage  of  the  annual  appropriation  bills,  and  the  election  of 
the  officers;  denies  that  the  position  of  brick  paver  was  created 
by  the  general  ordinances  of  the  City,  as  alleged  in  paragraph  9 
of  the  petition,  but  avers  that  the  position  of  brick  paver  was 
provided  for  by  the  annual  appropriation  bills  passed  by  the 
city  council  for  the  years  I933  to  1936,  inclusive;  denies  that 
the  salaries  for  the  position  of  brick  paver  weie  fixed  by  the  city 
council  for  the  years  1933  to  I936,  inclusive,  in  the  annual  appro- 
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priation  bills  passed  for  those  respective  years  at  the  per  diem 
amount  of  $12,  but  avers  that  the  annual  appropriation  bills  of 
those  years  appropriated  for  the  position  of  brick  pavers  in  a 
certain  manner  (as  hereinafter  appears).  The  appropriation  bills 
and  the  respective  Sections  8  of  each  appropriation  bill  for  the 
years  1933  to  19 36,  Inclusive,  are  set  out  verbatim  in  the  answer. 
The  answer  avers  that  the  relators  that  worked  and  performed  their 
duties  earned  their  salaries  for  the  years  1933  to  193^  at  the 
rate  fixed  by  the  city  council  of  the  City  in  the  annual  appro- 
priation bills  for  the  respective  years.   The  answer  admits 
that  the  City  paid  t©  the  relatorsthat  worked  and  performed 
their  duties  as  brick  pavers  the  sum  of  $10  per  dayj  denies 
that  respondents  deprived  the  relators  of  $2  a  day  for  each  of 
the  days  they  worked  during  the  said  years;  denies  that  there  is 
any  money  owing  to  the  relators  or  that  the  agents  of  the  City 
have  made  promises  to  pay  to  relators  moneys  alleged  to  be  due 
them  from  the  City,  The  answer  further  denies  that  there  are  any 
moneys  on  hand  with  whichto  pay  to  the  relators  any  amounts 
alleged  to  be  due  them|  avers  that  during  the  years  1933i>  1934-, 
1935  and  1936  the  city  council,  in  the  annual  appropriation  bills 
for  the  respective  years,  provided  for  a  reduction  of  all  salaries 
and  wages  for  all  officers  and  employees  at  the  rate  of  seventy- 
eight  days  for  the  years  1933,  1934  and  1935>  and  thirty-nine 
days  for  the  year  I936;  that  all  officers  and  employees  were 
paid  on  the  basis  of  such  reduced  appropriation  in  accordance 
with  the  provisions  of  Sections  8  in  the  respective  annual 
appropriation  bills;  that  the  relators,  as  brick  pavers,  were 
similarly  paid  on  the  basis- of  the  reduced  appropriations  as 
aforesaid}  that  each  of  said  relators  received  a  warrant  drawn 
upon  the  city  treasurer  signed  by  the  mayor  and  countersigned  by 
the  city  comptroller  for  each  semi-«ionthly  period  of  his  employw 
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ment  in  an  amount  equal  to  the  salaries  or  wages  of  such  position 
earned  during  that  period  by  said  relators;  that  each  ©f  said  re- 
lators presented  or  caused  to  be  presented  to  the  city  treasurer 
each  of  said  warrants  and  received  and  accepted  the  amount  thereof 
for  the  labor  or  service  stated  for  such  period;  that  prior  to  the 
issuance  of  said  voucher  each  of  said  relators  signed  an  identifica- 
tion slip  and  receipt  in  form  as  follows: 

"City  of  Chicago  Pay  Roll       Line  No, 

"Department  of  .____.__ 

"Bureau  of  lo,  ____^     Days  


"Date  193  Amoxmt  $ 

"Identification  and  Receipt 
"(Hot  Transferable) 

"Name  ____ 


"For  period  ending 


"Official  in  Charge » 
"Received  the  amount  above  named,  for  the  labor  or  service 
as  stated,  which  was  performed  for  the  benefit  &s&   account  of  th» 
City  of  Chicago,  and  has  not  heretofore  been  paid. 


"Employee's  Signature, 


"Address" 
that  by  reason  of  the  execution  and  presentation  of  said  receipt 
the  relators  are  estopped  from  making  any  further  claim  for  the 
same  servicesupon  which  that  claim  is  based.  The  answer  further 
avers  that  the  relators  are  guilty  of  laches  in  failing  to  petition 
any  court  of  competent  ^jurisdiction  immediately  after  the  passage 
of  the  annual  appropriation  ordinance  for  each  year  to  amirit  the 
vo-it  of  mandamus  to  compel  the  city  council  to  appropriate  each 
year  an  amount  sufficient  to  pay  the  full  salaries  claimed  by 
relators  during  each  year;  that  relators  knew  immediately  after 
the  passage  of  the  appropriation  ordinance  for  each  such  year 
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that  in  and  by  said  appropriation  ordinance  insufficient  sums  of 
money  were  appropriated  to  pay  the  amounts  which  relators  claim  as 
their  rightful  salaries;  that  by  reason  of  the  delay  of  relators 
in  asserting  their  claims  the  city  will  be  unable  to  maka  up  the 
large  deficit  of  $22,^00,000  which  would  occur  if  the  writ  of 
mandamus  w^sre  ordered  to  issues  in  this  case;  that  the  amount  of 
taxes  which  the  City  is  authorized  to  levy  each  year  is  limited  by 
statute  and  the  revenues  of  the  City  from  all  other  sources,  to- 
gether with  the  realizable  revenue  from  taxes,  are  not  more  than 
sufficient  to  pay  the  expense  of  the  essential  functions  of  govern- 
ment each  year J  that  if  relators  had  been  diligent  in  asserting  their 
claims  i^iiaediately,  and  if  their  claims  were  declared  to  be  valid, 
the  City  might  have  been  enabled  to  curtail  the  less  essential  func- 
tions of  government  so  as  to  provide  the  necessary  funds  for  the  pay- 
ment of  the  claims  of  the  relators  during  that  year  and  the  city 
council  might  have  been  warned  to  reduce,  by  appropriate  ordinances, 
the  salaries  of  all  officers  and  employees  of  the  City  so  that  no 
question  of  its  intention  to  reduce  such  salaries  would  arise;  that 
if  the  City  were  now  obligated  by  a  liability  to  all  officers  and 
employees  of  the  City  amounting  to  more  than  $22,^00,000  brought 
about  by  the  neglect  and  delay  of  relators  and  others  in  asserting 
their  claims,  respondents  believe  and  so  state  the  fact  to  be  that 
the  credit  of  the  City  would  become  seriously  impaired  and  it  would 
be  unable  to  meet  its  ordinary  and  necessary  expenses  unless  the 
salaries  of  all  officers  and  employees  serving  the  City  in  the 
future  were  reduced  so  radically  that  no  one  would  be  willing  to 
serve  the  City,  Respondents  further  aver  that  the  issuance  of 
the  writ  of  mandamus  will  cause  confusion,  disorder  and  grare 
public  inconvenience  and  will  result  in  disarranging  the  public 
service  in  the  City, 

Relators  filed  a  reply  to  respondents*  answer,  in  which 
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they  allege  that  prior  to  the  year  1932,  relators  worked  sjjr. 
days  per  week,  and  that  when  salary  reductions  were  made  by- 
respondents  relators  were  periGitted  to  work  only  five  days  per 
week}  that  they  were  discriminated  against  by  respondents  in 
that  not  only  their  hours  of  labor  were  reduced  during  the  years 
mentioned,  but  their  salaries,  although  fixed  at  $12  per  day  by 
the  city  council,  were  decreased  to  $10  by  the  department  head 
without  any  authority  froR  the  city  council  so  to  doj  that 
employees  working  for  respondents  on  a  per  diem  basis  were  not 
included  in  the  salary  reduction  ordirisnces  passed  by  the  city 
council  of  the  City  for  the  years  1933,  193^,  1935,  1936  and  1937, 
and  that  no  lump  sum  appropriation  was  set  up  by  the  city  council 
for  the  payment  of  the  salaries  of  the  relators  or  any  other  per 
diem  men  in  the  service  of  the  City;  that  the  salary  reduction 
ordered  by  the  city  council  applied  only  to  employees  working  on 
an  annual,  monthly  or  weekly  basis,  and  did  not  apply  in  any  way 
to  employees  working  on  a  per  diam  basis. 

The  theory  of  relators  is  that  in  the  case  of  per  diem 
employees  the  reduction  was  brought  about  by  respondents*  reducing 
the  number  of  days  in  each  week  relators  ^jere  permitted  to  work;  ■ 
that  the  reduction  ordinance  included  only  employees  working  on 
an  annual,  monthly  or  weekly  basis,  and  did  not  include  employees 
working  on  a  per  diem  basis;  that  their  days  of  labor  were  reduced, 
and,  in  addition  to  being  deprived  of  the  right  to  work  full  time, 
their  salaries  were  reduced  from  $12  per  day  to  $10  per  day. 

The  theory  of  respondents  is  "that  the  sum  of  $12  per  day 
specified  for  brick  pavers  in  the  respective  annual  appropriation 
bills  were  merely  a  base  figure  from  which  the  actual  salaries 
fixed  in  the  annual  appropriation  bill  were  determined  by  compu- 
tation required  by  Section  8  of  each  annual  appropriation  ordi- 
nance pursuant  to  the  terms  of  which  all  employees  of  the  City 

*  *  *  sustained  reductions  in  salary  as  an  economy  measure  of 
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the  City  *  -^   *." 

Respondents  contend  that  "the  trial  court  erred  in  its 
construction  of  the  annual  appropriation  bills  for  the  years 
in  question,  perticularly  Section  8  of  each  annual  appropriation 
bill,"  and  "erred  in  entering  judgment  against  the  respondents 
find  in  favor  of  the  relators," 

The  relators  are  employees  of  the  City  of  Chicago  in 
the  classified  service  of  the  City  and  they  were  so  employed 
during  the  years  1933  to  August  1,  193?,  inclusive.  As  hereto- 
fore stated,  it  was  agreed  by  the  parties  upon  the  trial  that 
the  claims  of  the  relators  for  the  year  1933>  even  if  valid, 
were  barred  by  the  Statute  of  Limitations,  and  the  judgment  of 
the  court  required  pajrment  for  the  years  1934-#  1935*  1936^  and 
for  a  certain  part  of  the  year  1937. 

The  manner  of  appropriating  for  the  salaries  of  relators 

for  the  years  in  question  is  shown  by  the  following  portions 

of  the  1934  ordinance: 

"Bureau  of  Streets 

"Amounts 
Appropriated 

»*  *  * 

"Pavement  Improvements  and  Repairs  Division, 

"For  labor,  material,  truck  hire,  equipment  and  miscel- 
laneous expenses  in  connection  with  repairing  permanent  pavements, 
oiling,  screening  and  repairing  macadam  pavement,  whether  by  coi>- 
tract  or  by  employes  of  the  City,  In  case  the  Commissioner  of 
Streets  and  Electricity  decides  that  such  work  or  any  part  thereof 
shall  be  performed  by  contract,  it  shall  be  done  in  accordance 
with  a  plan  to  be  submitted  by  him  and  approved  by  the  City 

Council,  Kxpenditures^are  to  be  made  In  accordance  with  the 
general  policy  established  by  the  City  Council  in  connection 
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with  street  repairs  and  maintenance  as  follows: 
«■«•  *  *f 

'•(5)  Expenditures  for  the  above  purposes  to  be  as 
follows  I 

"For  the  employment  of  the  following  for  such  period  ©p 
periods  as  needed  at  rates  designated  (see  Section  8  of  this 
ordinance): 

"Brick  Pavers  at  $12,00per  day 
«*  *  * 

"Total  for  Pavement  Improvement  and  Repairs.  ♦,$-1',54'5>Q00. 00" 
(Italics  ours,) 

Section  8  of  said  anmial  appropriation  bill  of  the  City  of 
Chicago  for  the  year  1934-  provided  as  follows ; 

"Section  8.  In  all  cases  where  salary  and  wage  items  are 
separately  appropriated  for  individus.l  officers  or  employes  in 
this  ordinance,  the  amount  appropriated  for  each  such  separate 
salary  anft  wage  item  is  the  amount  extended  under  the  heading 
'Amounts  Appropriated,'  ?/here  appropriations  under  which  any 
of  the  officers  or  employes  authorized  to  be  paid  or  compensated 
at  an  annual,  monthly  or  weeltly  rate  appear  in  tliJ.s  ordinance 
without  extension  of  the  several  salary  or  wage  items  under  the 
heading  'Amounts  /Appropriated, '  the  amount  authorized  by  this 
ordinance  for  each  such  office  or  position  as  the  appropriation 
therefor  shall  be  the  rate  named  less  SLti  amount  equal  to  the 
proportionate  compensation  at  such  rate  for  the  number  of  days 
to  be  deducted  for  each  month  ®r  proportionately  for  each  wees, 
as  provided  in  this  section. 

"Where  appropriations  are  made  for  groups  of  officers 
or  employes  working  on  an  annual  or  monthly  or  weekly  basis  the 
total  amount  appropriated  for  the  entire  group  is  the  amount 
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appearing  at  the  end  of  the  item  under  the  heading  'Amounts 
Appropriated,*  In  the  case  of  officers  and  employes  so  grouped, 
the  item  ©f  appropriation  has  been  determined  on  the  basis  of  the 
authorized  rate  of  compensation  computed  for  the  year  for  each 
office  or  position  of  such  group  less  an  amount  equal  to  the  pro- 
portionate compensation  at  such  rate  for  the  number  of  days  t© 
be  deducted  for  each  month  or  proportionately  for  each  week  as 
provided  in  this  section,  notwithstanding  that  such  item  of 
appropriation  is  less  than  the  aritlmetical  total  secured  by 
adding  together  the  net  salaries  or  wages  for  al\   laembers  of 
the  group  determined  in  the  manner  set  forth  (the  difference 
between  such  arithmetical  total  and  the  item  ©f  appropriation 
being  accounted  for  by  the  difference  between  the  amount  necessary 
for  the  employment  of  the  maximum  number  of  officers  and  employes 
authorized  during  the  year  1934-  and  the  amount  available  for  the 
employment  of  the  number  of  officers  and  employes  needed  froa 
time  to  time  during  such  year), 

''In  the  case  of  officers  and  employes  of  the  Police  De- 
partment constituting  the  police  force  of  the  city,  and  of  the 
Fire  Department  constituting  the  uniformed  service  thereof,  and 
of  the  Municipal  Court  and  of  the  Clerk  of  the  Municipal  Court 
and  of  the  Bailiff  of  the  Municipal  Court,  the  item  of  appro- 
priation has  been  determined  by  taking  the  rate  of  compensation 
compnt®d  for  the  year  for  each  office  or  position  and  deducting 
therefrom  an  amount  equal  to  the  proportionate  compensation  at 
such  rate  for  fifty-two  days,  distributed  equally,  as  nearly 
as  may  be,  to  each  month  of  the  year  1934-. 

'*Jn  the  case  of  officers  or  employes  whose  authorized 
rate  of  compensation  on  an  annual  basis  is  $1,^00  or  less,  and 
on  a  monthly  basis  $125  or  less,  such  items  of  appropriation 
have  been  determined  by  deducting  from  such  authorized  rates  of 
compensation  the  amounts  in  accordance  with  the  following  table. 
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such  amounts  deducted  to  be  for  days  or  p&rts  of  days  comprise itig 
Sundays,  Saturday  afternoons  and  such  holidays  as  are  fixed  by 
ordinance  or  by  action  of  the  City  Council,  distributed  equally, 
as  nearly  as  may  be,  to  each  month  of  the  year  1934, 

Withovit  Maintenance 


Amount     Amount 
Deducted  Appropriated 


$  300,00 
500.00 
570,00 
600.00 
660.00 
720,00 
780.00 
840.00 

900.00 
960,00 

1,000,00 
1,020.00 
1,080«00 

1,140,00 
1,200  »0C; 


"Authorized                Maintenance  Inclui 

Rate  of 

Caapensatlon          Amount 

Amount 

(Annual)               Deducted 

Ap propria 

$     300,00 

$     300,00 

500.00 

500 . 00 

570.00 

570.00 

600.00 

600.00 

660.00 

660.00 

720,00 

720 , 00 

780.00 

780.00 

840.00 

^^  ^0,0Q 

840.00 

900.00                    i 

840,00 

960.00 

120.00 

840,00 

1,000,00 

160*00 

840,00 

1,020.00 

180.00 

840.00 

1,080,00 

230.79 

849,21 

1,140.00 

243.62 

896,38 

1,200.00 

256.44 

943.56 

1,260,00 

269.26 

990.74 

1,320,00 

282.08 

1,037.92 

1,380,00 

294.90 

1, 035.10 

1,440,00 

307.73 

1,1^2.27 

1,500,00 

3i 

^0.55 

1,179.45 

$  60 

120 

180 

240 
^00 


00 
00 
00 

CO 
00 


1,200, CO 
1,200,00 
1,200.00 
1,200,00 
1.200.00 


[a]  "In  the  case  of  all  other  officers  and  employes ^  the  item 
of  appropriation  has  been  determined  by  taking  the  rate  of  com- 
pensation computed  for  the  year  for  each  office  or  position  and 
deducting  therefrom  an  amount  equal  to  the  proportionate  coiapenp- 
sation  at  such  rate  for  seventy-eight  days,  distributed  equally, 
as  nearly  as  laay  be,  t©  each  month  of  the  year  1934-  (the  amounts 
thus  deducted  buing  on  account  of  Sundays,  Saturday  afternoons 
and  such  h.olidays  as  are  fixed  by  ordinance  or  by  action  ©f  the 
City  OoiAncil).  In  the  case  of  such  officers  and  employes  as  work 
six  days  par  week,  of  which  one  may  be  Sunday,  such  item  has  been 
determined  by  taking  the  rate  of  compensation  computed  for  the  year 
for  each  such  office  or  position  and  deducting  therefrom  an  amount 

equal  to  the  proportionate  compensation  at  such  rate  for  seventy- 
eight  days  distributed  equally,  as  nearly  as  may  be,  to  each  month 
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of  the  year  1934."  (Italics  ours.) 

For  each  of  the  years  In  question  subsequent  to  1934-  the 
appropriation  was  made  substantially  in  the  same  manner  as  it  was 
made  in  the  1934-  annual  appropriation  bill  and  in  each  of  the  said 
subsequent  years  the  annual  appropriation  bill  contained  a  Section 
8  which  was  substantially  identical  with  the  Section  8  of  the  1934 
annual  appropriation  bill* 

In  People  ex  rel.  Mulvey  y.  Ghicago,;i,  292  111*  App.  589 
(leave  to  appeal  denied  by  Supreme  Court,  292  111.  App.  xvii), 
the  ease  was  brought  by  many  thousands  of  employees  of  the  City 
of  Chicago  employed  in  various  departments  of  the  City,  and  the 
claims  involved  the  annual  appropriation  bills  for  the  years  I932 
to  1935*  inclusive.  There  we  held  that  "the  annual  appropriation 
bills  fixed  the  salaries  of  the  plaintiffs  employed  by  the  City 
in  its  corporate  capacity  at  the  amounts  actually  appropriated," 
(p,  608)  There  the  petitioners  contended  that  their  salaries 
were  fixed  in  the  said  annual  appropriations  bills  not  at  the 
amounts  actually  appropriated  but  at  the  base  figures,  which  fig- 
ures, it  appeared,  were  the  same  as  the  amounts  of  salaries  appro- 
priated for  the  offices  prior  to  1932,  We   held  that  neither  law, 
reason  nor  custom  supported  the  contention  and  that  the  salaries 
of  the  petitioners  v/ers  fixed  at  the  amounts  actually  appropriated^ 
that  th'3  specified  amounts  for  salaries  and  wages  were  not  the 
amounts  actually  appropriated  but  that  such  figures  were  simply 
bas'5  figures  from  which  the  actual  appropriation  was  arrived  at 
by  the  method  of  computations  set  forth  in  Sections  8  of  the 
ordinances.  But  relators  in  the  instant  case  insist  that  the 
ruling  in  the  Mulvey  case  is  not  applicable  because  "the  reduction 
ordinance  5.ncluded  only  employees  working  on  an  annual,  monthly 
or  weekly  basis,  and  did  not  include  employees  working  on  a  per 
diem  basisj"  that  relators  were  working  on  a  per  diem  basis.  We 
cannot  agree  with  relators'  contention  that  the  reduction  ordinance 
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dld  not  apply  to  tliem.  Not©  the  langaage  of  the  appropriation 

bill  that  we  have  italicized: 

"(5)  Expenditures  for  the  above  purpoaeg  to  be  as  follows: 
"For  the  employment  of  the  following  for  such  period  or 

periods  as  needed  at  rates  designated  (see  Section  8  of  this 

ordinance ) : 

"Brick  Pavers  at  $12.00  per  day 

•Total  for  Pavement  Improvement  and  Repairs  $4-,54-5f 000»00" 
(Italics  ours.) 

It  seems  clear,  in  our  judgaent,  that  the  ordinance  intended 
that  Section  8  should  apply  to  brick  pavers,  but  relators  contend 
that  "the  proper  construction  of  Section  8  excludes  per  diem  em- 
ployees from   its  provisions."  We  cannot  agree  with  this  conten- 
tion. The  paragraph  of  Section  8  designated  "[a]",  supra ^  is,  in 
our  judgment,  broad  enough  to  include  the  position  filled  by  the 
relators.  The  brick  pavers  were  paid  $12  per  day  prior  to  1933* 
and  we  are  satisfied  that  the  words  "'Brick  Pavers  at  $12,00  per 

day"  in  the  appropriation  bills  did  not  fix  the  salary  for  that 

figure 
position  but  $12  was  merely  a  base/from  which  the  salary  was 

computed  pursuant  to  the  provisions  of  Section  8  of  the  appro- 
priation ordinance. 

Respondents  contend  that  the  Intention  of  the  city  council 
must  be  determined  from  the  language  of  the  ordinances  and  that 
the   trial  court  erred  in  admitting  and  considering  oral  testimony 
in  construing  the  appropriation  bills.  It  appears  that  a  witness 
who  occupied  the  position  of  Chief  of  Staff  of  the  Gommittee  on 
Finance  of  the  city  council  was  allowed  t«  testify  that   in  his 
opinion  it  was  not  the  intention  of  the  council  in  the  appropria- 
tion ordinances  to  reduce  the  appropriation  of  per  diem  employees; 
that  in  his  opinion  the  ordinance  intended  tiattt  the  brick  pavers 


'.bBZitolliiti  nirtui  ffv  iidS  lltd 
jesroXiol  aa  «i^  o^  B'^Boqitjq  f?vo<fs  »if:t  rrol  t»*xxrf tbts*iqx^,     C^)" 
•»  ^li9q  ilsi/tt  ^ot  ^^IwoXIdl  erf;!-  lo  >i»»proI(|iK»  »ltt  10'^ 

*     •»     «« 

*  *  *•" 

--.i'Sifx^o  8i£i;t  d^t'Sf  fS'J^^s-'i  t«>«i(ib  »f     ''.eoolKl-voici  2^1  fflcil  epa^tolq 

«£(:»•  ttf  &©IIi'5  aold^looq  oti  afculvnl  oi  ^scon©  bst>id  ^ta?iSB^hDl  ujo 

*roi'iq  "^iiJb  iGq  Sl^  i^le^  pi»w  a^svsq  jfolrtcT  ©riT     ♦«:to:ffil0<i 

'toq  00,?ili^  ^ts  8i«VB<I  isJtiS*'  ebiow  srii  *«i!:f  Bellai^ss  91B  9m  iaa 

jftcLf  TiC-TE  Tji-'^Iiia  ©jrfJ'  xil  *oxi  bJtfc  stIKS  notiRiiqo-viqs,  »rii  fli  '*"^ttb 

^m  X'^^'^'^^^  ^^  dst*.'  Ei»"il\2ysrf  i8  x-t«>'X»a  nam  &X$  Wrf  aoiJJtaoq 

xn^JBlSz9$  Xa'io  gjili^blBoo  0  fcna  jflJtj  ;t  tJBfc«  «±  ft»ii«  ^ficoo  Xslidt  srid" 

in!8afi:tirf  13  tadcf  ai:s©qqB  .tl     .sXXlcf  nol.tisXTqo-iqq£  *rf;t  SlULtJi^tsnoo  al 

no  s«.t.tifiaBo3  »ry-  lo  Yta^B  It©  l^JWO  lo  aoliiaoq  ©rii  fc^iqusoo  oriw 

«lif  Hi  isati  ^l^B9:i  «f  AentroXXfl  a^w  XtDcoBOO  x^to  3ri;t  I0  ssjifiCLt"? 

-«X"iq©itqqjsi  eri;?  ol  Xlonuoo  ©rfcT  lo  fl0.tJ^xrf..tKl:  ©ri;)-  ;toii  smr  ft  coinlqo 

j8ijf9YaXqiB&  »9i;b  itNj  to  aot^BlifiiS'xqq&  etif  ootitf^i  ot  Bsooaalbico  noli 

at»^aa  ^Itd  9J&&  Modi  b^basiat    oafi^nibio  nAS  nolntaa  eM  ol  i£A& 
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were  to  receive  $12  per  day.  The  relators  agree  that  the  evl*. 
dence  in  question  was  improper  and  incompetent,  but  they  contend 
respondents  are  responsible  for  the  introduction  of  the  evidence; 
respondents  contend  that  relators  are  responsible. 

In  People  V.  Chicago  Rys.  Co.y  270  111,  87,  105,  I06, 
the  court  said: 

"We  have  held  that  the  rules  for  the  construction  of  an 
ordinance  are  the  same  as  those  applied  in  the  construction  of  a 
statute.  (People  v.  Kummely  215  HI.  4-3|  People  v.  Mohr^  252 
id,  160,)  It  is  a  primary  rule  in  the  interpretation  and  coi>- 
struction  of  a  statute  that  the  intention  of  the  legislature  is 
to  be  ascertained  and  given  effect,  (People  v,  Price^  257  HI* 
587.)  This  rule  does  not,  however,  permit  the  courts  to  consider 
statements  made  by  the  author  of  a  bill  or  by  those  interested  in 
its  passage,  or  by  members  of  the  legislature  adopting  the  bill, 
showing  the  meaning  or  effect  of  the  language  used  in  the  bill  as 
understood  by  the  person  or  persons  making  suah  statements.  Thus, 
in  Belleville  and  Illinoistown  Railroad  Co.  v.  GreeorVf  15  111*  20, 
it  was  said:  'Nor  can  the  presumed  or  even  well  known  views  of  all 
the  members  of  the  legislature  be  allowed  to  repeal  an  express 
provision  of  a  law  or  to  control  its  construction.  The  law,  alone, 
can  speak  the  legislative  will,  Mien  the  courts  shall  be  driven  to 
the  lobbies  of  the  legislature  to  learn  the  sentiments  of  the  members, 
for  the  purpose  of  construing  the  laws,  a  new  rule  of  construction 
will  have  been  adopted,'  Again,  in  Eddy  v.  Morgan,  2l6  111,  437, 
we  said:   'While  journals  and  proceedings  of  the  legislature  are 
sometimes  looked  to  in  an  endeavor  to  ascertain  a  proper  construction 
of  the  statute,  so  that  the  court  may  have  before  it  what  is  authentic 
that  surrounded  the  enactment  of  the  law,  we  are  aware  of  no  authori- 
ty, and  none  has  been  pointed  out,  where  the  action  of  the  lobby  or 
the  opinion  of  the  legislators  »s  individuals  have  been  taken  into 
account.  In  fact,  we  understand  the  rule  to  be  otherwise  and  that 


Iscio^'Jioo  xvi...    ,.;,v,   ^Jasd^aqaioojil  feme  ^©qoiqial  bbw  Jiol;t890p  Hi  ©onsf) 
jeonr*^'".'-    -f-  't/^  noiitosrfconctui:  arid-  nol  slo'lenoqas^  »ns  sd-nefinoqasi 

tbt&e  J^ixroo  9xl;J 
iirt    Au  t-..  J..  o>.>  i.  Giiwt.   -iij   iGl.  esljt/i  arid  S&Ai  bisri  9V£ii  »W*' 

i-^j^jjioji^;  '      ■'  ^'isvewori  ^d-ofl  «eol>  bIssi  st"      '-v3^ 

^y  J ^B£s:^aAl  sxJ:    '        :    "iis  1:0  sxilnssffl  erlcf  snlworie 

*G'    ^  -I  ja3£>a^5gLi.X-j^2Q. .^Q.?X,^i^i  ffig^iUog|X£.JLM%  sJIlYgX^ag  nl 

X/  .'-')iv  aworti  XX«w  issve  ^o  fisoiraaiq  esi^f  nats  10/!'      tfeJtBa  asw  it 

.;fcvi;.'£Q3j£>  flij  Xso';  •:?9WoXXs  sd  ©lu^JsXeiia®"^  »^^  ^o  E'lscfEsin  sdi 

J  ^  ^sX  9ilT     ♦JioXo'aii'iJ£rt03  SiiX  XoiJ-rioo  oj  WJ  weX  &  to  nolsivoiq 

£i&vi'ifc  sd  XXfide  ad-iffoo  9ii;f  iisjjr/     «XXiw  svi^tfiXaXgaX  «xW  2tB9qe  hbo 

iie-Qiasia  sxW  lo  Hia&mUa&B  odi  sn&stl  oJ  9 'ltrc^ jeXais^X  eiif  lo  asXcfdoX  9il;f 

:oi4'oif^d'a££oo  lo  on  3  ^v^wsl  Bsii  i^aivriaaoo  lo  98oq'U}q  erli  nol 

^'?£:    .  Il;  ,,.i:t4;^-iu^i  .v  Yl'fit  ax  ^nliSsA     '.fce^qoJba  neecf  9vari  XXXw 

01U  !f*'ii/j^Xai3®X  ««W  lo  8sail>&90o'iq  iaas  aX&arurot  «Xld**      tbl&e  »w 

loldoirrdsooo  leqo^q  e  at&iiB^Qis.  oi  lovaoiaie  £i£-  ni  oi  b^Aool  zeati^mo^ 

t:ta9tUii&  si  4^3^  ^1  ®ix>l©cf  »v;ari  TjjGir  -di  iatU  oa  ^9d-jyit«;l^e  ad*  to 

>lrrod;fuxi  an  lo  ©•s^wb  ^ir  &w  ^weX  9sfi[;l'  Ito  ^neaiio^asi  ©xtt  f)©£>nuonw;a  J-ari^ 

•10  \cdoX  ©xl;t  lo  £IoX;Jojs  9xl;t  Bn&dx  ^j*fo  f)9jflioq  xt©9cf  sari  anon  bas  ^xi 

at  a&^si  n99cf  evari  aXfiUfeXvxu       SJ*     Efio;JsX«Jtse-C  ^^  touointqo  ariJ- 
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such  matters  are  inadmissible^ '  In  United  States  v>  Trans-Missouri 
Freight  Ass'n.  l66  U,  S,  290,  the  United  States  Supreme  Court,  in 
considering  this  subject,  said:   * There  is,  too,  a  general  acquies- 
cence in  the  doctrine  that  debates  in  Congress  are  not  appropriate 
sources  of  information  from  which  to  discover  the  meaning  of  the 
language  of  a  statute  passed  by  that  body,  *  ■^-  *  The  reason  is, 
that  it  is  impossible  to  determine  with  certainty  what  construction 
was  put  upon  an  act  by  the  members  of  a  legislative  body  that  passed 
it,  by  resorting  to  the  speeches  of  individual  members  thereof. 
Those  who  did  not  speak  may  not  have  agreed  with  those  who  did, 
and  those  who  spoke  might  differ  from  each  other,  the  result  being 
that  the  only  proper  way  to  construe  a  legislative  act  is  from  the 
language  used  in  the  act,  and,  upon  occasion,  by  a  resort  to  the 
history  of  the  times  when  it  was  passed," 

It  would  be  a  dangerous  practice  to  permit  a  trial  Judge  to 
consider  such  evidence  in  a  case  like  the  instant  one. 

Respondents  contend  that  "the  petitioners  have  been  guilty 
of  such  laches  as  bars  their  claims  even  if  they  were  valid}"  that 
"the  plaintiffs  in  the  case  at  bar  have  been  guilty  of  precisely 
the  same  inactivity  of  which  the  plaintiffs  in  the  Mulvey  case  were 
guilty  only  to  a  greater  extent  in  that  the  plaintiffs  in  the  case 
at  bar  did  not  demand  payment  of  their  supposed  claims  until  more 
than  two  years  later  than  the  first  of  the  suits  filed  in  the 
Mulvey  case.  There  the  first  suit  was  filed  on  October  11,  1935 
(see  page  594  of  Volume  292  111,  app,).  In  the  case  at  bar  demand 
was  made  on  January  2,  1938,  and  suit  was  not  commenced  until 
December  31>  1938."  The  relators  contend  that  they  should  not  be 
held  to  be  guilty  of  laches  because  they  waited  until  it  was  evident 
that  the  respondents  ?fere  abundantly  able  to  pay  them  the  balance  due 
on  their  salaries,  and  that  the  record  does  not  show  that  the  respond- 
ents "have  been  undtiQy  prejudiced  or  damaged  in  any  way  by  any  delay 
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•J:  ,:tiifoO  eiB©iqi;a  Z9&&SS,  hsSlaX]  ed:}  ^0^  ,B  ,U  b6l  .g^ssA  j-xialsa^ 

ftii:}^  1o  gnlnsea  s^d'  levosalft  oiS  ilolrfw  iaoil  floicfBSTrolnl  "io  eeooifoa 

^si  fioassi  exfT  *  "  -^  .y^<^'  *«ri^  X<^  Beeasq  eSeS&iz  b  lo  «j|Bi;gn£l 

«Glcfojficfe/ioo  i'sjriw  Y^nla^tieo  .cld-Jiw  »jaJtia^e;t9b  o*  ©IcfleEoqiel  aJt  ;tl  ;fjaild' 

beeasq  ^Md&  -sjtod  f^TWeXsigsI  a  to  aiacffflsaf  ©f{:t  ^tf  jss  a&  aoqu  ijjq  8«w 

^ii6  oift;  seofW  fi:tiw  fiseagB  svsfl  ioa  x^^  ijaieqa  ;to«  filfc  orfw  saoxIT 
salecf  ;tJ[if8©'i  erid^  ^lerid-o  d&ze  morJ.  leTtib  id^tm  safoqe  oi!w  aaoricf  fins 

*',Jb©8  2sq  Bsw  it  n»iiw  e©aiW  axid^  lo  %io:}&td 
oS  ssi/J!?t  I-si'  "  -ipq  o^   st>l.toB'iq  BiroissfLsb  b  sef  bXiJow  :^I 

.!*no  jitBo^siii  sif^  9?I1I  eBBo  B  fll  sonefilv©  rioua  isBlenoo 

■\jj-Ii;;/S  need  svsri  aTtsfloid-jfc^Jsq  ©rfcT"  :ffiriJ-  feascfnoo  sJrtsfinoqaeH 

.#  ^'jJ&JtXav  ^rtew  t^rfi  li  isevs  sctJisXo  nlRrfd-  aiscf  as  sedo&l  dotsz  to 

XlQQlooiq  lo  vtXlua  nead  avsri  ttad  i«  oaso  9r{:t  nl  BlllinlBXq  eriJ^"" 

©Tsw  seBt)  i^&yl.^  '^■■^  i'^-t  el^itnieXq  fsiij  rioJtdw  1o  tJ'ivi^DBfli  r^m^z  Bd:f 

iXq  sffef  ^sri^  jdl  d-fleixs  i^^b^t^  b  o:t  x-Cno  "^^Xltfs 

9iom  Llimj  affilsXo  bsaoqqwe  icleijlf  1o  in^atx^q  baatssb  :tofl  filB  rtscf  ;ts 

f^rW  nl   bolt*^  8;ttU8  Pii^  lo  isill  r^rfd-  HisdJ^  leisX  bibbx  o'*'*  nBxid^ 

^rr     ,  tto  b9llt  em  StUB  Ssntl  -^di  ftiailT     .safio  Y9vXx;tf 

S-ncffisfc  iBd  t:  -rij  nl     ♦(.qqA  ,XXI  fi^  9«roXoY  "io  A^^  ©S«q  9©a) 

XlJosr  fceocs.moo  J-on  esw  j-lx'S  fcna  tSf^X  ^S  ^"eiinja^  no  efiBO  Bfiw 

ocf  d^on  blvodv.  -^arid-  j-sdJ'  feasJnoo  aioitfiXsn  siIT     ".SC^X  ^X£  rrscteooeO 

:*rt«'blv«  gfiw  J-l  XlJ^xit'  5e;f±«v;  x»rf^  ©aifsoerf  asrlosX  lo  x^Iii^  »tf  o^  ^-tail 

an.cXjed'  arid"  o»x(;J  -^.cq  od-  sXdB  "^X^jaatmrdfl  eisw  zidobaoq&s'i  »xl;t  J-sriJ- 

moqeei  »ilcf  f&iiS  woda  d^on  soob  fotoosT  9di  S&di  bas  ,a©li.sXBB  il9dS  no 
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on  the  part  of  the  plaintiffs  in  instituting  this  suit," 

How  dilatory  the  relators  were  in  asserting  their  claims 
is  forcibly  illustrated  by  the  fact  that  their  claims  for  the 
year  1933  were  barred  by  the  Statute  of  Limitations,  The  instant 
suit  was  not  filed  until  December  3I,  1938#  The  argument  of  the 
relators  that  the  City  was  not  damaged  by  the  delay  in  asserting 
their  claims  is  without  merit.  If  relators  had  made  the  claim, 
now  urged^  when  the  1933  appropriation  bill  was  passed,  the  city 
council  could  have  exercised  its  power  to  so  reduce  the  salaries 
of  its  employees,  including  rv^lators,  in  1934,  1935  and  I936,  as 
to  fully  protect  the  City  against  any  loss  it  might  sustain  if 
the  relators*  claims  uhder  the  1933  appropriation  bill  were  held 
valid.  The  relators  in  the  instant  case  were  guilty  of  greater 
laches  than  were  the  relators  in  the  Mulvey  case.  If  the  relators 
in  the  Mulveg  case  were  not  entitled  to  a  writ  of  mandamus  we  know 
of  no  good  reason  why  the  relators  in  the  instant  case  are  entitled 
to  one.  In  the  Mulvey  case  we  stated  (p.  6II);   "While  it  is 
regrettable  that  the  extremely  bad  financial  condition  of  the  City, 
due  to  the  great  depression,  necessitated  reductions  in  the  salaries 
of  the  plaintiffs,  it  is  a  matter  of  common  knowledge  that  during 
the  same  period  practically  all  employees  in  the  United  States  sus*« 
tained  reductions  in  their  salaries  or  wages.  Millions  of  employees 
lost  their  positions,  and  a  very  great  number  of  these  were  forced 
to  go  upon  relief  to  obtain  support  for  their  families  and  them- 
selves. Millions  are  still  unemployed  and  on  relief.  Despite  the 
adverse  conditions  that  confronted  the  City  it  retained  in  its 
employ  all  of  the  plaintiffs  and  those  engaged  in  like  employment, 
and  it  asserts  its  willingness  and  hope  to  restore  the  former 
salaries  as  soon  as  its  financial  condition  will  permit  it  to  do  so. 
We  are  constrained  to  believe  that  the  instant  claims  were  the 

result  of  an  afterthought,"  What  we  there  said  applies  with  equal 
force  to  the  instant  case. 


aml&lo  •rJ:sjd:t  :inJtja»aei5  xtl  09sw  aioJ- slfi  9/!;t  X'ocffilli)  woH 

ia&izal  &d'jl     ,zaot:i&i£SilJ.  lo  e;tififi^c  ©dJ  x«^  Jbe^iiitf  si»w  ££^I  t£s»x 

sel;fi»eas  al  x^^-'^  ®^^  "^c^  f>s§^fiij-?,£)  .ton  esw  -^d^lO  srid-  ^6ii:t  snoi&lti 

^filBlo  ©ritf  sfefiffi  feari  aio;ti»Ifci  "il     .cMisis  :Mirori;tiw  bJ:  wslsls  ^laxi^f 

'^j-jto  exU   ,f>9eaflq  ajsw  Hid  aoio'jslrcqoiqqs  ££^X  »rld^  csxfw  ^b^^ni;  woa 

aeiislae  ©ilct"  POBl>»rt  02  oi  'sswoq  a;ti  i)©8ioisx»  ©vaii  fcliroo  Ilomroo 

as  »^£?I  -&is£  5t^J^  «-^£^-  ^^-i   ^&^©^fel9t  axxli>x;Ioxi±  ^e&exolqae  s;fl  lo 

1JL  al&itua  Sd^lm  it  egol  v^^  J-exilssB  x^iO  edd^  ^o»d"oiq  i^SmI  o^ 

JbXati  ^tier  1X14  aolctaiiqoiqqs  ££^X  ©xld-  ^sbdir  amlfiXo  ^aioialei  srfd^ 

led- 69^8  lo  ijd^Xi:i;rs  aisw  ©e*o  dttaJ-a/il  arid'  fl.t  B'xoisil9i  9d1     ,btL&v 

Bioi&lQi  9ti&  11     «93£.5  Y^Vfjii^  »iid  ill  ^1oiBl^1  &di  B19W  flsffcf  e«ji&«X 

woiq£  ©w  aifBUslfflfiffi  lo  cMt*  &  oi  fcolcridxio  d^©fl  siaw  ©as©  ^evXiM  erii  HJt 

fasXd-xdflo  91B  9BS0  d-xtfiJ^anJ:  a^d"  ni  aaodEX»i  ©ild  lylw  noaasi  feoos  on  lo 

8t  it  ©Xlrift"      :(IXd  .q)  feed^Kti  •w  »aBO  j^vj.v'1  sxld  cI     .©no  od 

^XJ■XO  9fld  lo  ixoidlfenoo  Isiofij&cLtl  b&<5  %l^s[9iix»  »£it  J-sxtd  9l€f«;td-&i8ST 

asXiJaIss  sfio  al  anoi:5o£T£>s'5t  fc8;fsd'i8«90»n  ^coleesiqsL  d-ssig  sri;t  oj  »«!> 

S«iiijf;  ;rijri;t  ©slJsXwonif  HOiamoo  lo  leddsai  4  el  ^1  ^alllcJ-iilBXq  9di  lo 

-£03   Es;tBd-£  feed-lKU  »rld  ni  ©©^"^oXqfflo  XXe  •'jXXseld^Ofiiq  fcol^sq  ease  wtt 

aosxcXqcia  lo  eaolXXlM     .asssw  10  eeliBXaa  x£«?d:f  at  eaotirsubei  b»alsi 

f>eoiol  oi»w  9zs>di  lo  iscfRrun  d'jsens  x^^v  b  bas  ^anoldJtaoq  alsrid^  daoX 

«flB»xld  £ifLB  aslXlotsl  'xlsrid^  'lol  d-ioqoxie  al&tefo  od  lelXsi  noqu  03  od 

•dd  ©d-lq2?3C     .IsllGi  no  baB  be^olqcif'm/  XXlds  »is  aooXXXlM     •89tX«8 

8^1  nl  fxi^alsdt^T:  Jl  x^lO  s^  bsd^uoilxioo  d'arid'  anold-lfinoo  eaisvLa 

^dnrffisxoXqai©  silX  ril  basssn©  eaoiid'  baus  allWnljsXq  94*  lo  XXs  xolqas 

•s»Bno1  odi  ©TLOdeei  od'  sqod  tM&  aasnanilXiw  adl  BSieeae  it  ba& 

oL  od   *1  d-lisieq  XXlw  noldlfenoo  Xsloflsnll  sJl  es  nooe   es  istisl&z 

9xld  eisw  eciislo  d^nadanl  sxld  d-jarid^  svelXed  od^  ftenlsidanoo  91a  «iff 

Xeupo  ildlw  BfilXqqs  btst  Qisdi  sw  d-sdW     " , dfjElsi»aiiJi»dlB  fl«  lo  ^Xi/es^ 

«»8ss  ctissd^aal  edi  oi  sortol 
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Him   judgment  order  of  the  Superior  court  of  Cook  county 

is  reversed  and  the  cause  is  remanded  with  directions  to  dismiss 

the  petition, 

JUDGMENT  ORDER  REVERSED, 
AND  CAUSE  RSMATOED  V/ITH 
DIRECTIONS  TO  DISMISS 
THE  PETITION* 

Sullivan,  ?♦  J.,  and  Friend,  J.,  concur^ 


,-:i.sf?c5>  ^,T.   ^hrmti%  ban  ^.  .   .      ^xiBvlXIua 


31 6  I. A.  448^ 
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MSPOPOLITAN  LIFE  INSURANCE  COMPAHY,   )      /\ 
a  corporation.  )     /  i 

Appellee,      )  APP^  raOM  CSfiWJUIT 

^~,^.  )  COUR^  J^COOK  COUNTY. 

PERSONAL  HOIE  MORTGAOrijeMP^f?^       )   4''"  /    j.^v    ^^ 

a  corporation,  '  ■"■^"■■■^--».^.^  >    f  /'      /   /\ 

Appellant,  '^^^^'^.^^J^  /l  J 

MRo  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  CorfTo 

Defendant's  motion  to  dismiss  plaintiff's  complaint  on  the 
ground  that  it  failed  to  state  a  valid  cause  of  action  was  over- 
ruled by  the  trial  court  upon  plaintiff's  motion.  Defendant 
elected  to  stand  upon  the  motion  and  ;judgment  was  entered  in 
favor  of  plaintiff  and  against  defendant  in  the  sum  of  $1,447,42, 
Defendant  appeals. 

The  sole  question  before  us  is  whether  the  complaint  states 

a  cause  of  action.  It  alleges: 

[plaintiff] 
"2.  That  on  or  about  May  19,  1931#  it/purchased  from  the 

Chicago  Trust  Company  a  certain  mortgage  note  in  the  sum  of  Twelre 
Thousand  Five  Hundred  Dollars,  together  with  the  trust  deed  securing 
same,  signed  by  Otte  Westergaard  and  Elsie  Westergaard,  his  wife, 

"3«  That  at  the  time  of  the  purchase  of  said  mortgage  note 
and  trust  deed,  the  premises  conveyed  by  the  trust  deed  known  as 
917  Fair  Oaks  Avenue,  Oak  Park,  Illinois,  were  subject  to  certain 
unpaid  taxes  for  the  years  I928  and  I929  and  prior  to  the  consum- 
mation of  the  purchase  of  said  loan  by  plaintiff,  the  owner  of 
said  premises,  Otte  Westergaard,  had  arranged  far  a  second  mortgage 
loan  to  be  made  by  the  defendant.  Personal  Home  Mortgage  Company, 
a  corporation,  in  the  sum  of  Three  Thousand  Dollars;  that  a  part 
of  the  proceeds  of  said  Three  Thousand  Dollar  mortgage  were  to  be 
used  for  the  payment  of  the  unpaid  taxes  on  said  premises  above 

set  forth. 


»YTteO  -   t,HD©0      (  ,v...- 

(  ^Y>tA3MaO -SOAOTHOM  ESilOH  JAHOfiflaq 

(  ^noW.sioq^oo  jb 

(  ,;JnsIl9qqA 

ins&flslea     ,ftoJ::!oitr  s'llljclislq  fioqx;  d'luoo  IjsIic^  5^fli  ^d  J3»Xx;i 
ui  Jb9'i©in  ;.  ir.'^bxfj;  bfis  noicfoci  ©xid"  rtoqjj  fciusd'a  ocf  bed-osi© 

,i-.-^,'\'-^-^^I$  ':,;. ...    .;,.■    c^ns&rf^.''-r!  :tRrt?::?^rt  baa  lllcfnisXq  lo  loval 

,8X3oqqfi  d-jOfifcaslsa 


cp  rr  .  o     £5 


[lllcfniBlq] 
'''"Tfioaa  iiseb  d-airxj  «nicf  riiJrw  i0£i;fego^   ^bibIIoCT  l>9!if)flj/H  ®vi'5  fcnsaijoiiT 

-KiuaHoo  ©liJ-  Oj    ioiu_  jjiio  <>S^I  baa  8S^I  eibsy  orfj  lol  asxjsi  f)J:Bqi:ijj 

lo  i®i2Wo  sxld-   ^llWnlsXq  x<^  a&ol  bt^s  lo  ©aMoiuq  exlo   lo  noJuCfjam 

sasscfTPCt  ftxiaose  s  -bsI  f)®s«^TiB  fijBd  ^fiasissiscfaev?  ei*0  ^aoaiixasriq  filss 

^V'tJS^ffioO  ©gsgd'toM  sfiroH  Xaaosi9*5  ^cJ^nsfciislef)  arid-  -^d"  sbam  ed  oi  nsoX 

Si&q  B  $Rii3   ^eaeXXoCi  fca.saxjorlT  eeiriT  lo  ffiira  aiiJ-  xil   ^noldfiioqioo  £ 

©€f  o^  ©"sew  03BS*^<Jffi  isXXoQ  bnsEJUoxfT  seiriT  jbi^a  lo  a^esooiq  erld'  lo 

»vod.v5  asaiiESiq  Jbi/^a  no  aexsct  felsqnjj-  Bdi  lo  JnsfinjBq  sdi  10I  bBZU 
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"4.  That  the  Chicago  Trust  Company  inquired  of  the 
defendant.  Personal  Home  Mortgage  Company  whether  or  not  said 
Otte  Westergaard  had  oade  provisions  for  the  payment  of  the 
unpaid  taxes  above  set  forth  in  connection  vdth  said  property; 
that  on  or  about  May  I9,  1931#  the  Chicago  Trust  Company  was 
advised  by  defendant  that  part  of  the  proceeds  of  said  second 
mortgage  loan  were  to  remain  with  the  defendant  to  cover  taxes 
for  the  years  I928,  I929  and  I93OJ  that  the  defendant.  Personal 
HcHse  Mortgage  Company,  wrote  to  tiie  Chicago  Trust  Company  on  May 
20,  1931  with  reference  to  the  payment  of  said  taxes,  a  certain 
letter  in  words  and  figures  as  follows,  *o-witt 

"«PSRS(MAL 
HOME  MORTGAGE  COMPAKT 
108  WEST  MADISOM  STREET 

CHICAGO 

"•May  20,  1931 

•'♦Chicago  Trust  Company 
"«8l  West  Monroe  Street 
"•Chicago,  111, 

"'Attention*  Mr,  Leon  G.  V/olfe 
"»In  re:  Otte  Westergaard  et  al« 

111917  Pair  Oak  Avenue 

«*Oak  Park,  Illinois 

" » Gentlemen: 

"«In  accordance  with  your  request,  we  hereby  wish  to  inform 
you  that  we  are  holding  a  deposit  of  $966.18  toward  payment  of  the 
1928,  1929  and  1930  general  taxes  in  connection  with  a  second  mort- 
gage loan  which  we  made  on  the  Westergaard  property.  In  addition 
to  this  deposit  we  hold  Mr,  Westergaard »s  check  in  amount  of 
I235.00  dated  June  6,  1931,  the  proceeds  of  which  will  also  be 
held  as  a  reserve  for  taxes. 

'  "'Very  truly  yours, 
"•Freda  Rockenhauser • » 

'♦5»  That  thereafter  Otte  "estergaard  was  unable  to  keep 
up  the  payment  on  the  first  mortgage  owned  by  plaintiff  and  on  the 


.     i£f{j*sriw  T£xisgffioJ)  esiss^J'"!"':*'*^  ■ ;  •      j.,.i!08i©*I  ^J-fUEfiaielsb 
rv^'i®^?©^  ^■i^fi  M4"i:»-  aot^^OBonov  al  fiS*£0J  J-sa  ovorfB  sexAit  ftlaqnu 

l&soQVXi^  ^tnsMftli&fe  »«f5  ;r«rf;t   t^€^-^  ^os  ?SfX  ,8S?J:  «nE«33t  sri*  10^ 

tri®firt«<|  8d*  <>'»*  eoairrsl©!  liiJtw  X£^X  ^OS 


:.^.i         e:«.^lr^ 


■■,1" 

*(  .  J  H 

9^  I0  d-js«>«rtP.q  b*t&vot  %l,bh^&.  Jo  itBofi^b  &  gulfeloif  ©is  »«r  ^taricT  sjo^ 
-<hroi!i  &feotj»a  s  riJlw  iioJ:;fo©nn©o  al  99xsi  Ibic«i©s  0£^X  fcns  ^^X  ,8s^X 

•«f  osX©  XXXW  rfiS/jtfsr  16  3fc!<?J!soo«Bq  ad^   t-^C^-t  ^'^^  '"'^^  fe8^£f)  00, ^£.2$ 
^s-Ji/o-^  \Xnti  Yie'?*'' 

Q*>«{  Oct   sXt-'fiixw  aaw  biaii^if>t&&''  ©^^0  n®;flssi9xJ:f  c^ac^^     »12" 


second  mortgage  owned  by  defendant,  that  he  was  unable  to  pay  the 
taxes  as  required  under  the  terms  of  the  mortgage^  and  that  he  was 
unable  to  comply  with  the  other  provisions  of  said  mortgages j  that 
he  was  pressed  for  payment  of  his  second  mortgage  by  the  defendant 
and  that  thereafter  on  August  7,  1933>  sai^^^  Otte  Westergaard  wrote 
the  defendant,  Personal  HcMie  Mortgage  Company  a  certain  letter  in 
words  and  figures  as  follows: 

HI*  *  *  However,  I  can  see  no  reason  why  you  should  be  so 
worried  about  this,  as  you  hare  enough  money  in  escrow  to  take  care 
of  the  balance  and  while  I  had  hoped  this  money  should  be  in  your 
possession,  ready  to  pay  the  taxes,  I  am  now  getting  to  believe 
that  it  would  be  better  to  apply  this  money  on  the  balance  ctf  the 
mortgage  and  take  a  chance  with  the  taxes,  as  I  hardly  believe 
there  will  be  any  tax  sales  under  the  present  conditions.  Kindly 
apply  the  escrow  money  on  my  note,  so  that  I  may  be  relieved  from 
this  worry, 

" *   Yours  very  truly, 

'"Otte  Westergaard,' 

"6«  That  thereafter  on  November  24,  I936  pursuant  to  in- 
structions and  direction  from  Otte  Westergaard,  the  defendant. 
Personal  Home  Mortgage  Company  applied  the  sum  of  Twelve  Sundred 
One  Dollars  and  Eighteen  Gents  which  it  then  and  there  had  in  its 
possession  and  custody  for  the  payment  of  taxes  for  the  years  I928, 
1929  and  19 30*  031  account  of  the  amount  due  from  Westergaard  to 
Personal  Home  Mortgage  Company  under  the  second  mortgage  hereitt- 
above  referred  toj  that  the  amount  actually  in  possession  of  the 
defendant  on  November  24,  I936,  the  date  of  said  application  of 
said  funds,  amount  to  $1,319, 51^  computed  as  follows:  the  sum  of 
Nine  Hundred  Sixty-Six  Dollars  and  Eighteen  Cents  withheld  from 

the  second  mortgage  at  the  time  of  its  execution  as  aforesaid, 
plus  the  sum  of  Two  Hundred  Thirty  Five  Dollars  which  had  there- 


-fc. 

cjbw  »i{  ^«£i;t  BxiB  6.®gsgcl-'XGBi  ©fid-  lo  Qsno^  itM  is&xu;  fisilup©*!  sa  zvxMi 

dj   iaesBs:tioiS  Jjlsa  to   eaolaivonq  leiU-o  ari^  xlci-xw  xXqaido  oi  ©IdBxiu 

tasiaielels  tj^  ^  »SJ33iiGxs  Moose  aid  ^o  ^a©E\CBq  io\  beeasiq  a£W  sd 

©cfo^w  fciBS5i^9;t8e^\^  9*d-?J  felsa  ^££^1  ^^  J-Si/s^/A  ao  isJ^lssisxld'  cfadct  bos 

^issd'ioiJ  •hdH  XiEknoai9<?  ^drLsJbnsleb  9£l:f 
:svroIIol  z&  so'Wall:  fen«  ebiow 

•mo^  nJt  9Cf  blxfoxie  ^©nom  aJtfl;t  fcaqori  bed  I  sliilw  txia  90H«Ibq'  «rl;t  lo 

evsllscf  oj-  ■galii^'^  won  m^s  I  ^eirxsi'  wld"  x«c[  ocf  x£»«si  ^xiolaasseoq 

edi  %)  sjwxslBcf  9x1^  no  x^noffl  «Mt  "^IfT"^  o^J  ied^;t9cf  ©cf  fclxjow  d-1  itaxii" 

vlihnlS     «anoi:Jif;fiOo  c^nsae-jq  ©ifcf  nabim  aeXss  xjbJ'  i^b  ©if  XXJtw  siBdi 
isoil  bsvsXIei  eo'  igsic  I  itsfl^  on   ^sd^on  ipi  no  x^^oe:  woaose  sil:f  X-t'als 

^■^XJ^fi;f  X'J®"^  BXjyoY  ♦" 

-Hit  Qi  irmxfBiijq  ^£^X  ^*S  iscfitt^voli  ao  is^f-^tseteri^  J^isriT     ,^" 

h^'i^AUi^   'vl'-^v:-?  lo  ALT.a   -  ■■:;t   ^Jf-H-iO':  vnr:CiSoO  egasJ-ioM  900E  XfifioBie^ 
s.  _    _._  .....  „^^®d■Ii;8.Jt^I  bus  stibIXoG  »nO 

oi   5ih6,:;,-x3jc,d     sjot^  ^ab  ^tmosiB  ©c!o    ...   ..........  ...:.    ^0£^X  bns  ^S^l 

•ri^  Ip  aeiaga.  :.r„i . .-  .-^r"-  +«£[;}•  j©^  benTslst  «vocfs 

to  iSGl';tsoJ:Xq  .        :    .  ^  _ ...  ■..,..    ^v-   „.>;   ,        •^^dm-ovoM  no  ^tasbnelsb 

lo  OK/e  »d:J-    iewc-'II.'  •  ^^cj-juqittoo  ,X^.^I(_t-'->-  '^^z   crrtwoma  ^ebniA  blse 

JflOTEl    fiXsriff    ■■■"    ■  -^  r-,r-'    r,.v..-,    o^orn-./;    - /•  - --^jxiS    bfelbcuE    SXLtH 


tofore  been  deposited  with  the  defendant  by  the  said  Westergaard 
for  the  same  purpose,  together  with  interest  on  said  amount  to 
November  24,  1936. 

"7«  Plaintiff  avers  that  by  reason  of  the  foregoing,  said 
sum  of  Twelve  Hundred  One  Dollars  and  Eighteen  Cents  was  impressed 
with  a  trust  for  the  benefit  of  plaintiff,  that  defendant  well 
knew  the  specific  purpose  for  which  said  funds  were  being  held 
by  it,  that  said  defendant  had  no  right  to  apply  said  funds  in 
payment  of  any  indebtedness  owing  from  Westergaard  to  defendant 
even  though  requested  so  to  do  by  said  Westergaard;  that  the  action 
of  said  defendant  in  making  said  application  of  funds  as  above  set 
forth  was  in  violation  of  the  terms  of  the  trust  arrangement  under 
which  said  funds  were  being  held  by  the  defendant  and  in  violation 
of  the  rights  of  the  plaintiff. 

"MEEEPORE,  plaintiff  asks  judgment  against  the  defendant 
In  the  sum  of  Twelve  Hundred  One  Dollars  and  Eighteen  Cents,  to- 
gether with  interest  thereon  from   November  24,  I936  to  date,'* 

Defendant's  theory  of  the  case  is: 

"That  the  complaint  discloses  merely  a  contractual  arrange- 
ment between  Westergaard  and  the  defendant  mad^  for  the  protection 
of  the  defendant  alone j  that  the  transaction  did  not  constitute 
a  trust}  that  if  there  was  any  trust  it  was  solely  for  the  benefit 
of  defendant  and  Westergaard,  and  plaintiff  had  no  interest  in  itj 
that  there  is  nothing  in  the  complaint  to  indicate  that  defendant 
is  estopped  to  deny  the  existence  of  such  a  trust;  that  plaintiff 
had  no  right  in  the  monies  held  by  defendant;  that  the  conditions 
under  which  defendant  held  the  monies  were  subject  to  modification 
by  agreement  between  Westergaard  and  defendant;  and  that  defendant 
acted  within  its  rights  and  within  those  of  Westergaard  in  comply- 
ing with  Westergaard »s  instructions  to  apply  the  money  on  the 

second  mortgage  note," 

Plaintiff's  theory  is: 


oi  c^miGfltB  Jbxisa  no  ;teeT:©;tni:  dc^iw  isilcfeaoj    ^seoqiuq  essss  »rW  io1 

^^aesiqr. .  ba&  aisIIoQ  »isO  b»«tJbnflH  *?I©wT  lo  atuz 

Jbl©ri  s^ied  ei9Vf  ebitift  blss  rfolrfw  wl  Moqiuq  olllosqe  »ii^  voix^f 
fli  atmfi  Bl.sc  "^XqqB  .^d"  d-ri^ii  on  h&d  iasbaBlBt  bJtsa  ifiricf   ^il  x^ 

noi^ofi  &d^  ,^££ii  j&'Sasjieci^ssW  blsg  "^cf  06  o;:t  08  bfiie9sjpei  riguoxict  nsvs 
;tsa  ©vot:  Iqqa  Ms«  anlaCjBia  al  j-flcbnelsft  fclae  lo 

ieZ)ii«^ii9flf»3ajBT:T[s  d^aj/i,  led'  »riJ  lo  nolitsLoiv  at  ebw  li^iol 

aot:t&Lolv  jUl  j^aus  ioj&baBl&b  aaJ-  xcf  Msrl  anlscf  ©isw  ebrufl  blse  rioldw 

."tli^fllislq  0tli  lo  8:fflaii  exW  lo 

,   iasO  n&9:iil^t:'i  hn&  eisIIoG  exiO  ba^bruyH  «vXerT  lo  flu/s  »ri;t  xil 
**,o&sb  oi  bi^l  ^■f'-S  isctaevoH  raorrl  ao<9iQiii  :fa»ieia.t  dirvt  isrl^sg 

:3i  ©SB©  ©i^^  IbD  flioerl^  & '  cfxisbaal oQ 

«93I1j31^b  XBj;f;JojB*r;txjoo  f.  \;Isi©k  nib  ini.&Xqmov>  eri:t  ^sriT" 

aolJ-osiciq  Bti^  tol  sIi>«ih  (fiiisbaelsfc  si^il'  fins  fen:j5S§'T«:te»W  noowi-scf  :tja©Hi 

aixrild-gnoD  ioa  bib  sici^D&za&ni  «»rf^  ^tAcfd*  ^snolf  in»i^t9lBb  9Ai  lo 

d--tl®fled  sit}-  10I  -^cXsXoE  ?ff;t  11  SsA&   {SBVii  b 

isisd-al  on  bod  lli.tiilalq  bas  ^feicsgiaifeaV?  fena  ia&basleb  lo 

llJtJ-riXsXq  ^Kiij-   jd-ei/i;}-   g  rfoue  lo  ssmetsix©  ©jfJ  t^^fc  o^  bsqqo^ss  eJb 

aiiox;^i:feiiosr  »£ii  JvLnbaelQb  x<^  blBd.  Betaom  sri;t  at  :fd:iti  on  bad 

£iO tt BO lllboi.  y&lxsoa  bA:}  blsd  SaBbasleb  rioiilw  i&bar 

v''flJBbnsl9b  ififsci-  boB  ;:lnsba©l©l>  bn«  MiJiiSis^es*?  £id»w,tdcf  JnsttseijB  x<S 

-vXqiEoo  al  bi>6^^is:  ibiilv  bstB  utd^t't  ac^l  aldiiw  be&OB 

9di  no  TtsfioiE  fif!;t  xXqq«  o^  ftnoi^aicid-snJ:  s»£>ij&«3"s9^a9'.?  rid'lw  gitl 

'*,®cfon  ©sjss^tioe  Moose 
isl  Tnoeffcf  8«lli:?nifiXl 


"That  the  tax  deposit  made  by  Westergaard  with  defendant 
was  for  the  sole  purpose  of  paying  taxes  and  not  as  additional 
security  for  the  payment  of  defendant's  second  mortgage;  from 
the  facts  as  stated  in  the  complaint  it  appears  that  the  holder 
of  the  first  mortgage  on  the  Westergaard  property  had  a  primary 
interest  in  removing  the  prior  lien  of  the  unpaid  taxes  for  the 
years  19 28,  I929  and  I930  and  therefore  had  a  direct  and  sub- 
stantial interest  in  the  fund  deposited  for  that  purpose;  that 
the  defendant  could  not  legally  use  the  tax  money  for  any  purpose 
other  than  that  for  which  it  was  originally  deposited  with 
defendant,  particularly  after  defendant  had  notified  the  holder 
of  the  first  mortgage  that  It  held  said  moneys  for  the  express 
purpose  of  paying  said  taxes  and  not  as  additional  security  for 
the  payment  of  the  second  mortgage. 

"Plaintiff  had  a  right  to  rely  on  defendant's  representa- 
tions in  this  regard  and  did  so  by  purchasing  the  first  mortgage 
at  the  time  said  representations  were  made,  v^estergaard  and 
defendant  by  themselves  could  not  modify  or  alter  this  tax  pay- 
ment arrangement.  Plaintiff  further  contends  that  the  application 
of  the  tax  moneys  to  defendant's  second  mortgage  was  in  effect 
a  fraud  upon  the  plaintiff  who  had  a  right  to  rely  on  defendant's 
representations  that  this  money  was  held  by  defendant  for  the 
sole  purpose  of  payment  of  I928,  I929  and  I930  taxes;  that  the 
defendant  is  estopped  in  equity  to  deny  that  the  tax  deposit  was 
held  for  the  benefit  of  the  plaintiff;  that  the  defendant  is  a 
constructive  trustee  of  the  tax  deposit  for  the  behefit  of   plain- 
tiff and  is  accountable  to  the  plaintiff  to  the  same  extent  as 
any  other  trustee  would  be,  who  violates  his  trust;  and  that  the 
complaint  is  sufficient  to  apprise  the  defendant  of  the  nature 
of  the  transaction,  alleges  the  ultiniate  facts  and  gives  the 
defendant  full  information  of  the  case  it  is  called  upon  to 
answer • " 


iJsaoWlfeBfi  zs  J-on  bne,  B9X&i  axil^eq  "io  seoqiirq  aloe  siicf  rrol  Bern 

isblod  ibtl^  isni  ai^p.qqrA  it  :fxii:sIqaToo  9ii;f  jxl  fie^sJ-2  as  eJoal  eil^ 

©ii;r  lol  BBx&S  btsqtw  &A&  to  ftsll  totiq  ©ri;t  s«lvoffi©n  «1  ;ts©'i«iflJ: 

-cfifs  fe£E£  :fo6»ii:b  fi  £»sxi  stotsierii  Imib  0£9X  bn.s  ^^I  ^8S^I  8^«9X 

;t6i£f   {aaoqitfq  isx!;t  lol  fee^jtsoqeb  fecial  sxlcl  ni  Sz9tw>ial  L&tia&in 

©aoqiJ^  •^es*  lol  iceiioffl  x&i  ©ifif  qiru  -^LsgoX  ;^ofl  fcliroo  ;tnsbfl©leJ!>  ©iJi^ 

livtiw  fcfjJ-iaoqsB  \XIsfil3Jt10  asw  d^i  iloJbchr  nol  iadt  neiii  isiito 

i&blod  Bdi  bnt'^fjon  bm  iiiatiislsfc  leila  '^jlnsIxrolJ-Tsq  ^ioBbaelsb 

ess^qx®  0  2X®nos[  fe±BC  blsd  il  i&dS  cgsjcl-aofl!  ^8i±t  t>di  to 

•sol  ^inusosg  lanoiJ'lfjfc*  as  ^oft  fcns  ««xe;J  filss  saixsq  lo  ©eoqojjq 

,93figd-iOH  feixooQs  ©itj  to  itnecncsq  »ri:f 

©SfigiTOta  (tsitl  ®ii*  gnlsjedo-riq  y^  oe  Mft  fens  M«8f)'i  sliicT  nl  8iiol;t 

Bus  fiisBgiaiasW     .©JbjBts  ?i«w  ejHol:t soneeeiqei  blBS  akIJ   sriJ-  cfa 

-XBq  XBCJ-  aldi  ie>il&  10  x'itbom  ioti  blssoti  Z9vl9zm®di  xd  ^nefccelsi 

tiOl^BOllqqjz  *>f':t  :)<:dS  7^.bnp,:fnco  -r.^rff-n.-J.  Vit:fat&lH.     ♦;tas«osn«irc6  iasm 
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After  a  careful  consideration  of  th©  allegations  of  the 

complaint  we  are  satisfied  that  defendant's  theory  is  sotmd  and 
that  the  motion  of  defendant  to  dismiss  the  complaint  on  the  ground 
that  it  failed  to  state  a  cause  of  action  should  have  been  granted 
by  the  trial  court,  ^''!e   will  review,  however,  the  points  raised  by 
plaintiff  in  support  of  its  contention  that  the  judgment  should  be 
affirmed: 

Plaintiff  contends  that  "the  deposit  by  Westergaard  idth 
defendant  of  moneys  for  taxes  was  a  contractual  relationship  bet-ween 
Westergaard  and  defendant  under  which  plaintiff  was  a  third  party 
beneficiary,"  The  leading  case  cited  by  plaintiff  in  support  of 
its  contention  is  Carson  Plrie  Scott  &  Co>  v.  Parretbj  34-6  111. 
252,  There  the  court  (pp.  257,  258)  laid  down  the  rule  that  governs 
us  in  passing  upon  the  instant  contention: 

"There  is  but  one  question  in  the  case,  and  that  is  whether 
appellee  has  a  right  to  sue  on  the  contract  between  Harrison  and 
Wolford  and  Caldwell  &  Co,  The  rule  is  settled  in  this  State  that 
if  a  contract  be  entered  into  for  a  direct  benefit  of  a  third  person 
not  a  party  thereto,  such  third  person  may  sue  for  breach  thereof o 
The  test  is  whether  the  benefit  t©  the  third  person  is  direct  to 
him  or  is  but  an  incidental  benefit  to  him  arising  from  the  con- 
tract. If  direct  he  miay  sue  on  the  contract}  if  incidental  he 
has  no  right  ©f  recovery  thereon.  This  rule  has  been  announced 
without  variation  in  numerous  cases  decided  by  this  court,  ^npafi 
y,  Harst  Co,f  317  111.  251j  Vial  v.  Ilorwich  Union  Fire  Ins.  Society. 
257  id»  355}     Searles  v.  City  of  Flora^  225  id,  I675  Harts  v.  Emery ^ 
184  id,  56O;  Webster  v.  Fleming.  I78  id.  140;  Lawrence  v.  QglesbVj. 
id,  122j  Crandall  v.  Payne.  154  id.  627j  Bay  v.  Williams^  112  id, 
91j  Dean  v.  Walker ^  IO7  id,  540;  Snell  v.  Ives^  85  id.  279j  Br is tow 
V.  Lane^  21  id.  194|  Brown  v.  Strait^  19  id.  SB;     Bddy  v,  Roberts. 
17  id.  505. 

"It  is  not  seriously  argued  that  such  is  not  the  rule  in 
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Illinois,  but  the  argument  turns  rather  on  the  application  of  the 
pule  to  the  construction  of  the  contract.  In  such  a  case  no 
opinion  in  an  adjudicated  case,  even  of  this  court,  is  controlling 
unless  the  language  of  the  contract  or  the  circumstances  surround- 
ing the  parties  are  substantially  the  same,  since  each  case  must 
depend  upon  the  intention  of  the  parties  as  that  intention  is  to 
be  gleaned  frcm  a  consideration  of  all  of  the  contract  and  the 
circumstances  surrounding  the  parties  at  the  time  of  its  execution, 
(Cal^e  V.  Paisijey^  296  111.  6l8j  Street  v.  Chicago  ^Jharfing  Co,^ 
157  id.  605j  gull  V.  City  of  Quincy,  155  id*  566j  Chicago^,  Sfedison 
and  Northern  Railroad  Co.  y>  National  Elevator  Co^j  153  Id,  70,) 
The  rule  is,  that  the  right  ©f  a  third  party  benefited  by  a  contract 
to  sue  thereon  rests  upon  the  liability  of  the  promisor,  and  this 
liability  must  affirmatively  appear  from  the  language  of  the  instru- 
ment when  properly  interpreted  and  construed.  The  liability  so 
appearing  can  not  be  extended  ot  enlarged  on  the  ground,  alone,  that 
the  situation  and  circumstances  of  the  parties  Justify  or  demand 
further  or  other  liability.  Hageman  v.  Holmes.  179  111*  275." 

In  the  foregoing  case  John  H,  Harrison  and  I.  J,  Wolford 
entered  into  a  contract  with  Caldwell  &   Company,  by  which  the 
latter  was  to  underwrite  and  dispose  of  certain  bonds,  the  funds 
t©  be  used  in  the  construction  and  furnishing  of  the  Hotel  Wolford, 
in  Danville,  Illinois,  To  quote  from  the  opinion  (p.  254):   "The 
hotel  company  had  issued  its  bonds  in  the  sum  of  $700,000  under 
date  of  February  13,  I926,  and  had  entered  int©  an  agreement  with 
Caldwell  &   Co,  by  which  the  latter  was  to  underwrite  and  dispose 
of  the  bonds,  the  funds  to  be  used  in  the  construction  and  fur- 
nishing of  the  hotel.  To  secure  these  bonds  the  hotel  company 
executed  and  delivered  a  real  estate  mortgage  on  the  property  and 
also  its  chattel  mortgage  on  all  furnishings  and  chattels  installed 
in  the  hotel.  This  mortgage  and  the  trust  deed  ran  to  the  Liberty 
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Central  Trust  Company  and  one  l/Illler  as  trustees.  In  the  trust 
deed  the  hotel  company  agreed  that  it  would  promptly  furnish  all 
moneys  necessary  to  furnish  the  hotel  and  would  have  the  same 
promptly  completed  and  fiirnished.  On  November  24,  I926,  the 
hotel  company  not  having  sufficient  funds  to  furnish  the  hotel 
in  accordance  with  the  requirements  of  the  trust  deed  and  Caldwell 
&  Co,  having  in  its  custody  certain  of  the  proceeds  of  the  sale  of 
the  bonds  and  refusing  to  make  further  disbursement  of  such  proceeds 
until  the  hotel  company  had  in  its  possession  sufficient  funds  to 
furnish  the  hotel,  or  until  assurances  should  be  given  that  the 
furnishings  would  be  installed  free  of  lien  or  incumbrance,  Harrison 
and  Wolford  on  that  day  entered  into  a  contract  with  Caldwell  &  Co," 
The  contract  provided,  inter  allay  that  Harrison  and  Wolford  agreed 
to  promptly  pay  for  certain  furnishings  of  the  hotel  that  were 
specified  in  the  contract^  to  be  purchased  from  certain  parties 
named  in  the  contract,  "if  the  hotel  company  doesngt  do  so." 
(Italics  ours.)  One  of  the  items  of  furnishings  specified  is, 
"Linens  -  Carson  Pirie  Seott  &  Company,  Marshall  Field  Company 
$6,763.25."  Carson  Pirie  Scott  &   Company  furnished  goods  to  the 
hotel  company  to  the  amount  of  $3,266.20,  and  larshall  Field  & 
Company  furnished  linens  to  the  amount  of  $1,321,  The  articles 
were  delivered  to  the  hotel  company  and  installed  in  the  hotel 
building  and  were  accepted  by  the  hotel  company  on  December  I5f 
1926,  The  terms  of  the  sale  were  thirty  days  net,  so  that  payment 
for  the  goods  became  due  on  January  Ip,  1927,  The  hotel  company 
did  not  pay  for  the  goods  and  suit  was  brought  by  Carson  Pirie 
Scott  &  Company  on  the  contract.  The  Supreme  court  held  (p«  26I) 
that  "this  was  an  agreement  to  purchase  certain  goods  from  appellee 
[Carson  Pirie  Scott  &  Company]  and  to  pay  for  them  if  the  hotel 
company  did  not}"  that  (p.  265)  appellee  "is  a  donee  beneficiary 
under  this  contract.  It  is  dirr^ctly,  and  not  incidentally. 
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benefited  thereby.  By  the  contract  It  was  given  not  only  the  right 
to  be  paid  for  the  goods,  but  the  right,  in  the  first  instance,  to 
ftirnlsh  them,"  and  that  it  had  the  right  to  sue  under  the  contract. 
It  woulc'seea^ecessary  to  state  that  that  case,  under  the  facts, 
bear-  no  analogy  to  the  case  alleged  in  the  instant  complaint. 
Neither  plaintiff  nor  Chicago  Trust  Company  nor  the  first  mortgage 
is  mentioned  in  the  agreement  between  ?/estergaard  and  defendant  and 
the  second  mortgage  loan  had  been  executed  and  the  deposit  made 
before  Chicago  Trust  Company  made  the  inquiries  of  defendant  and 
before  plaintiff  had  purchased  the  first  mortgage  note.  The  only 
reasonable  inference  that  can  be  drawn  from  the  allegations  is  that 
the  agreement  was  not  made  for  the  benefit  of  Chicago  Trust  Company 
hor  plaintiff.  There  is  no  allegation  in  the  complaint  that  Chicago 
Trust  Company  stated  to  defendant  that  it  was  making  the  inquiries 
because  it  was  about  to  make  a  sale  of  the  first  mortgage  to  plaintiff 
or  anybody  else,  but  it  does  appear  from  the  allegations  that  that 
Company  did  not  even  know  that  an  agreement  had  been  entered  into 
between  Westergaard  and  defendant  in  reference  to  the  payment  of 
taxes  until  it  made  the  inquiries  of  defendant.  The  argument  of 
plaintiff  that  it  appears  from  the  allegations  of  the  complaint  that 
the  "deposit  agreement  contemplated  a  third  party  to  it"  and  that 
plaintiff  was  the  third  party,  hardly  merits  serious  consideration. 
Indeed,  there  is  force  in  defendant's  argument  that  plaintiff's 
contention  that  it  is  a  "third  party  beneficiary"  under  the  deposit 
agreement  is  an  afterthoughtj  that  no  such  theory  was  asserted  in 
the  complaint;  that  the  claim  of  plaintiff  set  up  in  the  complaint 
was  based  upon  the  theory  that  the  deposit  "was  impressed  with 
a  trust  for  the  benefit  of  plaintiff,"  Defendant»s  letter  of  Kay 
20,  1931,  states  that  it  was  holding  the  deposit  "toward  payment 
of  the  1928,  1929  and  I930  general  taxes  in  connection  with  a 
second  mortgage  loan  which  we  made  on  the  Westergaard  property." 
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[talics 
^  ours.)  Ko  case  has  been  cited  by  plaintiff  that  supports  its 

contention  that  under  the  allegations  of  the  complaint  it  was  a 
third  party  beneficiary  under  the  deposit  agreement.  The  instant 
contention  of  plaintiff  is  without  merit. 

In  support  of  plaintiff's  next  contention,  that  '*the  defend- 
ant is  estopped  to  deny  that  the  tax  deposit  if/as  held  for  the  bene- 
fit of  the  plaintiff,"  counsel  for  plaintiff  are  forced  to  assume 
facts  not  alleged  in  the  complaint.  To  cite  a  few  of  the  important 
unwarranted  assumptions:  Plaintiff  assumes  that  defendant's  response 
to  the  inquiry  of  Chicago  Trust  Company  was  made  on  the  day  of  the 
purchase  of  the  first  mortgage  by  plaintiff.  The  complaint  alleges 
that  on  or  about  Kay  19>  1931#  plaintiff  purchased  the  first  mort- 
gage; that  on  or  about  that  day  Chicago  Trust  Company  was  advised 
by  defendant  respecting  the  deposit  and  that  on  the  following  day 
defendant  wrote  the  letter  dated  May  20,  1931»  There  is  no  direct 
averment  that  plaintiff  purchased  the  mortgage  after  defendant  had 
answered  the  inquiries  of  Chicago  Trust  Company |  a  fortiori,  there 
is  no  averment  that  plaintiff  knew  of  the  inquiries  and  the  answers 
thereto  before  he  purchased  the  mortgage  and  that  he  relied  upon 
defendant's  representations  in  purchasing  the  mortgage.  The  further 
assumption  by  plaintiff  that  "the  arrangements  made  by  ?festergaard 
for  the  procuring  of  the  first  mortgage  *  v-   *  and  the  junior  mortgage 
*  «-  «  were  part  of  a  single  transaction,"  is  not  warranted  by  the 
allegations  of  the  complaint.  The  only  reasonable  inference  from 
the  allegations  is  that  the  first  and  second  mortgages  resulted 
from  separate  transactions.  The  complaint  does  not  allege  who  made 
the  first  mortgage,  but  it  does  allege  that  plaintiff  purchased  from 
Chicago  Trust  Company  the  first  mortgage  note  and  trust  deed,  and 
that  the  second  mortgage  was  made  by  defendant.  That  the  transac- 
tions were  separate  is  indicated  by  the  allegations  that  Chicago 
Trust  Company  made  the  Inquiries  of  defendant  after  the  latter  had 
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made  the  second  mortgage  loan  and  after  the  agreement  between 
defendant  and  Westergaard  had  been  consummated.  Plaintiff ^s 
further  assumption  that  "there  can  be  no  question  that  in  purchasing 
the  first  mortgage  the  plaintiff  relied  on   the  representations  of 
defendant  as  to  the  existence  of  this  tax  deposit,"  is  not  warranted 
by  the  allegations  of  the  complaint.  To  repeat  what  we  have  already 
stated,  there  is  no  allegation  that  plaintiff  in  purchasing  the  first 
mortgage  relied  on  the  said  representations;  indeed,  thi^re  is  no 
allegation  that  plaintiff  was  informed  of  the  representations;  nor 
is  there  even  an  allegation  that  Chicago  Trust  Company  relied  upon 
the  said  representations.  There  is  no  allegation  as  to  the  purpose 
of  Chicago  Trust  Company  in  making  the  inquiries  of  defendant  and 

no  allegation  as  to  what  the  Trust  Company  stated  to  defendant  when 

t 
it  made  the  inquiries.  In  support  of  the  instant  contention  plain- 
tiff argues  that  "the  representation  was  made  as  an  inducement  to 
act  and  with  the  expectat5.on  that  it  would  be  acted  upon  by  the 
Chicago  Trust  Company,  which  fact  is  evidenced  by  the  subsequent 
sending  of  the  letter.  There  would  have  been  no  purpose  in  sending 
such  a  letter  to  Chicago  Trust  Company  if  the  previous  representa- 
tion was  not  intended  to  be  acted  uponj  that  Chicago  Trust  Company 
al3d  plaintiff  relied  and  acted  upon  the  representations  and  "the 
subsequent  diversion  of  the  fund  by  defendant  resulted  in  a  fraud 
being  perpetrated  upon  plaintiff."  We  hare  heretofore  stated  that 
there  were  no  allegations  that  either  Chicago  Trust  Company  op 
plaintiff  relied  upon  the  representations  and  acted  upon  them,  and 
so  far  as  can  be  reasonably  inferred  from  the  allegations  Chicago 
Trust  Company, engaged  in  the  mortgage  business,  inquired  of  defend- 
ant, also  engaged  in  that  business,  "whether  or  not  said  Otte 
Westergaard  had  made  provisions  for  the  payment  of  the  unpaid  taxes 
above  set  forth  in  connection  with  said  property,"  and  defendant, 
apparently  as  a  matter  of  courtesy,  answered  the  inquiry  and  gave 
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the  exact  facts  as  to  the  agreement  between  it  and  Westergaard* 
The  complaint  does  not  allege  that  defendajiit  made  any  representation 
that  was  not  consistent  with  the  facts,  "l^hat  would  it  profit  defend* 
ant  to  induce  Chicago  Trust  Company  to  sell  the  first  mortgage  to 
plaintiff?  Plaintiff's  case,  as  made  out  in  the  complaint,  is  not 
based  upon  the  theory  now  advanced,  but  is  based  upon  the  theory 
that  defendant,  because  of  the  alleged  statements  made  to  Chicago 
Trust  Company,  had  no  right  to  thereafter  use  the  fund  save  for  the 
payment  of  the  taxes,  Uo  case  has  been  cited  to  us  that  supports 
plaintiff's  contention  that  under  the  allegations  of  the  complaint 
"the  defendant  Is  estopped  to  deny  that  the  tax  deposit  was  held 
for  the  benefit  of  the  plaintiff,"  Such  cases  as  Dodd  v.  Rotteraianf 
330  111.  3625  Catherwood  v.  KorrlSj  36O  111.  473,  and  Mallov  v.  City 
of  Chicago.  369  Ill»  97,  cited  by  plaintiff,  have  no  application, 
under  the  facts,  to  plaintiff's  case  as  alleged  in  its  complaint. 
We  conclude  that  the  allegations  of  the  complaint  afford  no  basis 
for  estoppel* 

Plaintiff  contends  that  under  the  allegations  of  its  complaint 
a  constructive  trust  existed  in  favor  of  plaintiff, 

"Constructive  trusts  are  declared  and  established  in  two 
general  classes  of  cases,  namely,  (1)  those  cases  in  which  actual 
fraud  is  considered  as  an  equitable  ground  for  raising  such  trust, 
and  (2)  those  cases  in  which  the  existence  of  a  conf id  ntial  and 
fiduciary  relation,  and  the  subsequent  abuse  of  the  confidence 
reposed,  are  considered  sufficient  ground  to  establish  such  trust, 
(Miller  V.  Miller f  266  111.  522,)"  (Catherwood  v.  Morris ^  34?  lU. 
617,  632,  633* ) 

"*  ^  *  Constructive  trusts  are  raised  by  equity  for  the  pur- 
pose of  working  out  right  and  justice  where  there  was  no  intention 

of  the  party  to  create  such  a  relation  and  often  directly  contrary 
to  the  intention  of  the  one  holding  the  legal  title.  All  instances 
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of  constnictive  trust  m&y  be  referred  to  what  equity  denominates 
fraud,  either  actual  or  constructive,  including  acts  or  omissions 
in  violation  of  fiduciary  obligations,"  (Roche  v»  Roche ^  286  Ill<, 
336,  350,  351.  See,  also,  Keagle  v.  Mcllullenf  334  111.  168,  175.) 

The  allegations  of  the  complaint  do  not  show  that  any 
fiduciary  relationship  existed  between  Chicago  Trust  Company  or 
plaintiff  on  the  one  hand  and  defendant  upon  the  other,  and  as  we 
understand  plaintiff »s  argument  it  does  not  contend  that  there  was 
any  such  relationship.  Its  position  is  that  under  the  principles 
of  equitable  estoppel  and  the  special  circumstances  and  conditions 
of  the  case  made  out  in  the  complaint  defendant  is  precluded  from 
denying  that  a  constructive  trust  existed.  The  leading  case  cited 
by  plaintiff  in  support  of  the  instant  contention  is  Anglo-American 
Say.  &  Loan  Ass*n  v.  Campbell^  I3  App,  D.  C,  581.  In  that  case 
one  Lea,  having  vacant  property,  for  the  purpose  of  improving  it 
entered  into  a  contract  with  the  defendant  Association  by  which 
the  Association  agreed  to  lend  money  for  paying  the  cost  of  the 
improvement,  the  loan  to  be  secured  by  a  first  mortgage  on  the 
premises  and  improvements.  The  contract  provided  that  the  funds 
loaned  should  be  paid  out  in  the  course  of  the  construction  of 
the  improvement  according  to  a  prescribed  schedule.  Lea  then 
entered  into  a  number  of  contracts  for  materials,  one  of  which 
was  with  the  plaintiff.  There  was  evidence  that  Lda  told  the 
plaintiff,  prior  to  the  execution  of  the  contract  between  them, 
of  the  terms  of  the  loan,  and  assured  plaintiff  that  he  would  be 
paid  from  its  proceeds,  and  plaintiff  testified  that  he  entered 
into  the  contract  with  Lea  because  of  the  said  representations 
and  assurance^  Before  the  improvement  was  completed  and  paid 
for  the  money  ran  short,  but  the  defendant  still  had  in  its 

possession  $3,000  of  the  proceeds  of  the  loan.  Plaintiff 
attempted  to  establish  that  this  balance  was  held  by  defendant 
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*m=fav.leb  Yd  bXeri  a«w^»a8X«d  aid*  *«d*  riaXXde*.^  o*  bejqaei*. 
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in  trust,  but  the  court  held  that  there  was  no  trust  (p.  ?99)» 
The  court,  however,  finally  concluded  that  under  the  special 
circumstances  disclosed  by  the  evidence  the  principle  ©f  equita- 
ble estoppel  applied,  and  prevented  defendant  from  denying  that 
a  constructive  trust  was  "raised  up  by  those  special  circumstances 
and  conditions,"  The  "special  circumstances  and  conditions"  that 
were  present  in  that  case  are  not  present  in  the  case  made  out  in 
plaintiff's  complaint.  In  support  of  its  instant  contention  plain- 
tiff also  cites  the  following  cases:  Live  Stock  Exch.  v.  Roseville 
State  Bankf  249  HI.  App,  44:;  Clemoier  v.  Drovers*  Kat.  Ban|{;^  157 
111.  206 J  State  Nat.  Bank  v.  Payne ^  56  111.  App.  14? j  Weir  v. 
Union  Trust  Co.,  188  liich.  4^2 j  Barnes  v.  Thuet^  II6  la.  3?9>  89 
N,  W.  108?)  Northwestern  Mutual  Sav.  &  Loan  Ass'n  v.  Kessler^,  66 
N*  I>,  737,  268  N,  W,  6925  First  Nat.  Bank  v.  U.  S.  Fidelity  .<l^ 
Guaranty  Co..  (Or.)  27I  Pac,  ^7,     Each  of  the  first  three  cases 
cited  involves  transactions  with  a  bank,  and  the  familiar  principle 
of  law  was  applied  that  a  deposit  made  by  a  customer  of  the  bank 
does  not  become  the  bank's  property  ?;hen  the  bank  knows,  or,  from 
the  course  of  dealings  with  the  depositor,  is  bound  to  know,  that 
a  deposit  is  in  reality  the  fund  of  another  or  is  a  trust  fund  in 
the  hands  of  the  depositor.  In  Weir  v.  Union  Trust  Go.  the  court 
held  that  a  fiduciary  relationship  existed  between  the  parties.  In 
Barnes  v.  Thuet  the  court  held  that  a  course  of  business  dealings 
between  two  parties  constituted  an  agreement  between  them  that 
certain  funds  should  b«  applied  In  a  particular  manner;  that  one 
of  the  parties,  in  the  course  of  the  said  dealings,  had  in  their 
possession  a  certain  fund  that  should  have  been  applied  in  accords- 
ance  with  the  agreement,  but  they  "seemed  to  think  this  an  opportune 
time  to  balance  accounts  with  Lindley  [a  third  party]  at  the  expense 

of  the  plaintiff,"  but  the  court  held  that  they  would  not  be  per- 
mitted to  thus  violate  the  said  agreement  to  the  detriment  of  the 
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plaintiff,  and  equity  would  impress  the  fund  viith   a  constructive 
trust  in  favor  of  the  plaintiff.  In  Northwestern  liutual  Sav.  & 
Loan  Ass*n  v,  Kessley  the  Association  made  a  direct  representation 
to  a  lumber  company  that  it  was  lending  a  certain  sum  of  money  to 
a  customer  of  the  lumber  company  and  that  if  the  lumber  company 
would  sell  lumber  to  the  customer  there  would  "be  plenty  of  money 
for  their  material."  The  lumber  company,  relying  upon  the 
representations  of  the  Association,  delivered  two  loads  of  lumber 
to  the  customer,  and  the  lumber  company  for  the  same  reason  did  not 
perfect  a  mechanic *s  lien,  which  it  otherwise  would  have  perfected 
had  it  not  been  for  the  said  representations.  Later,  the  customer 
and  the  Association  agreed  to  reduce  the  amount  of  the  loan,  with 
the  result  that  the  lumber  company  was  not  paid  for  some  of  the 
lumber,  Tlieaflhaaac  court  held  that  by  its  representations  the 
Association  was  estopped  to  deny  that  the  lumber  company  had  a  lien 
paramount  to  the  lien  of  the  mortgage  of  the  Association.  In  that 
case  there  was  a  direct  transaction  between  the  Association  and  the 
lumber  company.  In  First.  Nat.  Bank  v.  U,  S»  Fidelity  &   Guaranty 
Co,  there  was  an  agreement  between  the  parties. 

After  a  careful  and  patient  consideration  of  the  points 
raised  by  plaintiff  in  support  of  the  .judgment,  \ve   have  reached 
the  conclusion  that  the  judgment  of  the  Circuit  court  of  Cook 
county  must  be  reversed,  and  it  is  accordingly  so  ordered, 

JUDGMENT  REVERSED. 
Sullivan,  P.  J.,  and  Friend,  J,,  concur. 
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ELLA,  M.  BLAND,  )  . 

(Plaintiff)    Appellant,     ...-r'' 

V.""'""---...       ..-'"""    )   APPEAL  PROjHSiRCUIT  COURT 

HERBERT  J,  BUCHSBAW  et  al,,^ .,   }       OF  COOK  COUNTY* 
Defendants, 

HERBERT  J.  BUCHSBAUM. 
( Defendant  >    Appellee , 


/?  {/) 


MR,, JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff  sued  at  law  on  a  bond  executed  by  defendant 
Buchsbaum  and  others  by  the  terms  of  which  defendant  guaranteed 
due  performance  by  him  of  a  contract  concurrently  entered  into 
between  defendant  and  plaintiff  and  one  Quinn  by  the  terms  of 
which  defendant  agreed  to  sell  to  plaintiff,  for  $54,000,  a 
certain  six-flat  building  located  at  4313-4315  South  Parkway, 
Chicago »  At  the  time  of  the  execution  of  the  two  instruments 
the  said  premises,  together  with  certain  property  adjacent  thereto 
extending  along  Fouth  Parkway,  was  subject  to  the  lien  of  a  blanket 
mortgage  for  $135*000,  which  mortgage  was  then  of  record.  The 
blanket  mortgage  was  payable  in  semi-annual  instalLments  of  $3,250 
and  interest,  with  a  final  payment  of  $92,750  on  April  14,  1932. 
The  articles  of  agreement  between  plaintiff  and  Quinn  and  defendant 
provided  that  plaintiff  and  Quinn  should  pay  the  $54,000  in  the 
following  manner?  $10,000  in  cash  at  the  time  of  making  the  con- 
tract, $250  on  October  1,  I925,  $250  on  the  first  day  of  each  and 
every  month  thereafter  to  and  including  March  1,  1932,  and  a  final 
payment  of  $24,500  on  April  14,  1932.  A  rider  was  attached  to 
the  articles  of  agreement  which  provided  that  defendant  would 
promptly  pay  the  interest  and  principal  on  the  blanket  mortgage 
when  the  same  became  due  and  would  keep  tr:©  purchasers  free  and 

harmless  from  any  loss  or  damage  arising  frcai  the  nonpayment 
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thereof  and  would  "cauwe  said  tmist  deed  to  be  released  at  the 
maturity  thereof  and  at  the  time  of  the  final  payment  of  the 
balance  due  under  this  contract,*'  in  order  to  protect  plaintiff 
against  damages  that  might  arise  if  the  blanket  mortgage  was 
foreclosed.  The  rider  further  provided  that  defendant  should 
give  a  bond  in  the  penal  sum  of  $88,000  conditioned  on  defendant »s 
performance  of  his  agreeiE3nt»  At  the  time  of  the  execution  and 
delivery  of  the  articles  of  agreement  defendant  also  executed  and 
delivered  the  bond,  which  provides  for  a  conveyance,  free  and  clear 
of  all  mortgage  incumbrance,  conditioned  upon  plaintiff's  per- 
formance of  the  covenants  undertaken  by  her  under  the  articles  of 
agreement,  and  full  payment  of  the  purchase  price.  The  initial 
payment  of  $10,000  was  paid,  and  the  next  day,  August  8,  1935, 
William  Quinn  assigned  his  interest  In  the  contract  to  plaintiff^ 
She  made  her  monthly  payments  to  defendant  until  March,  1932,  At 
that  time  she  had  paid  defendant,  under  the  agreement,  in  principal 
and  interest,  more  than  $33*000,  Defendant  made  all  of  the  pay- 
ments that  were  due  under  the  blanket  mortgage  until  October  14, 
1931«  His  testimony  that  at  that  time  he  arranged  with  the  holder 
of  the  blanket  mortgage  to  extend  the  time  for  payment  of  the 
October  installment  to  April  14,  1932,  is  not  disputed  in  the 
evidence,  but  plaintiff  argues  that  the  testimony  is  not  crediblep 
But  it  is  clear  that  some  time  prior  to  April  14,  1932,  the  owner 
of  the  blanket  mortgage  accepted  from  defendant  $1,7?4,37  on 
account  of  the  October  14,  1931,  instalment.  There  is  practically 
no  material  dispute  as  to  the  facts  so  far  stated.  There  is  a 
sharp  conflict  in  the  testimony  as  to  what  occurred  thereafter. 
It  would  be  impossible  for  us  to  give  in  detail  the  entire 
testimony  of  the  parties  as  to  wh&t  occurred  thereafter.  It  is 
sufficient  to  say  that  plaintiff  claimed  that  in  March,  1932, 
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defendant  refused  to  take  any  more  money  from  her  on  the  contract 
and  told  her  he  had  lost  everyttilng,  more  than  $300,000;  that  he 
had  nothing  more  to  do  with  the  property  and  she  would  have  to 
deal  with  Mr,  Hefferan,  who  represented  the  owner  of  the  blanket 
mortgage,  or  she  would  haTe  to  raise  $135,000  to  save  her  property; 
that  she  was  ready,  able  and  willing  to  make  the  payments  due  under 
her  contract  for  the  months  of  March  and  April,  1932,  "if  defendant 
would  free  the  premises  from  the  blanket  mortgage  and  convey  same 

to  her  according  to  his  covenants,"  In  support  of  her  claim  that 

payment  and  the 
she  was  ready,  able  and  willing  to  meet  the  Marcl^payment  of  $24,500 

in  April,  she  testified  that  she  and  her  sisters  "among  them"  had 

about  $10,000  in  cash  in  three  banks,  and  that  Dan  Gaines,  an 

automobile  dealer,  had  promised  to  furnish  the  balance  needed  and 

take  a  mortgage  for  security,  if  plaintiff  by  the  payment  of  the 

balance  due  on  her  contract  could  get  clear  title  to  the  property. 

Defendant  testified  that  plaintiff  never  tendered  to  him  the  March 

payment  nor  the  $24,500  payment  due  in  'vpril}  that  in  February, 

1932,  in  his  office,  plaintiff  stated  that  she  would  be  unable  to 

pay  the  $24,500  in  April  and  was  having  difficulty  in  meeting  the 

monthly  payments  of  $250,  Plaintiff  denied  making  this  statement. 

Defendant  further  testified  that  in  March,  1932,  plaintiff  came  to 

defendant's  office  for  advicej  that  she  stated  that  she  could  not 

I>ay  the  $24,500;  that  he  told  her  that  if  she  eoald  not  raise  the 

money  the  only  thing  that  he  could  do  was  to  call  Mr,  Hefferan, 

the  attorney  fop  the  mortgage  holder,  and  arrange  a  conference  with 

Hefferan  and  plaintiff's  attorney;  that  he  then  called  Mr.  Hefferan 

and  arranged  for  a  conference;  that  the  conference  was  held  at  the 

office  of  Hefferan,  at  which  time  plaintiff  was  represented  lay 

her  attorney,  Mr,  Basse;  that  Hefferan  then  and  there  agreed  to 

continue  to  take  the  monthly  payments  of  $250  from  plaintiff  if 
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she  would  assign  the  rents.  Plaintiff  denies  making  the  said 
statement  in  defendant's  office.  She  admitted  that  there  was  a 
meeting  in  Hefferan's  office  between  defendant,  Hefferan  and  her 
attorney,  Mr.  Basse,  but  denied,  at  first,  that  she  was  present. 
She  testified  that  Hefferan  promised  her  that  if  she  let  her 
property  go  into  temporary  receivership  all  the  money  collected 
from  the  rents  would  go  to  Hefferanj  that  she  expected  that  the 
temporary  receivership  would  last  ninety  days  and  that  the 
property  would  then  go  to  her;  that  "I  turned  over  my  property 
in  a  conversation  with  Mr,  Basse,  Kr.  Buchsbaum  and  Mr,  Hefferan," 
She  f\irther  testified  that  she  brought  suit  against  Hefferan  because 
of  his  statement?  in  reference  to  the  receivership  and  that  she 
testified  in  the  trial  of  that  suit.  Questioned  by  defendant's 
attorney,  the  following  then  occurred:  "Q.  And  do  you  recall 
this  question  being  asked  of  you:  'Mr,  Cohen:  ?fill  you  state 
to  the  court  the  conversation?  A,  Tfhen  I  entered  Mr,  Hefferan' s 
office  he  asked  me  was  I  Mrs,  Slla  Bland,  I  told  him  yes,  he  said, 
"I  understand  you  are  Interested  in  that  property  or  part  of  the 
property,  4313  South  Parkway,"  I  said,  "Yes,"  He  said,  "I  am 
the  trustee  and  sole  agent  for  the  beneficiary,  Kipley,"'  Do  you 
remember  making  that  statement?  A,  Yes,  Q,  Do  you  wish  to  ciiange 
your  testimony  to  the  effect  you  never  talked  to  Mr,  Hefferan?  A, 
You  asked  did  I  make  any  negotiations  with  Mr,  Hefferan,  Q,  Your 
answer  is  you  did  not?  A,  No,  not  figures  or  anything  of  that 
kind,  Q,  Do  you  remember  this  further  answer:   'He  said,  "I  am 
sorry,  you  bought  it,  you  should  have  bought  it  from  me"  he  said, 
after  looking  over  the  contract,  "I  will  tell  you  what  you  do,  if 
you  keep  up  that  contract  and  make  your  payments  as  you  have  given 
them  —  •«•**  keep  up  your  contract,  insurance  and  improvements 
on  the  property  and  I  will  assure  you  ?t  that  time  when  the  deed 
is  due  you  will  not  lose  the  property,"  and  I  accepted  it  and  was 
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very  glad,'  Do  you  remember  making  that  answer?  A.  Yes,"  It 
is  clear  that  Hefferan  desired  to  avoid  foreclosure  proceedings 
and  to  allow  plaintiff  and  defendant  time  in  which  to  meet  their 
obligations,  but  it  is  equally  clear  that  neither  defendant  nor 
plaintiff,  at  the  time,  desired  to  save  their  property  if  saving 
it  required  meeting  their  obligations.  The  owner  of  the  blanket 
mortgage  could  not  get  her  money  back,  nor  any  considerable  part 
of  it,  by  foreclosure  proceedings.  Plaintiff  further  testified 
that  on  several  occasions,  particularly  in  December,  1931^  she 
was  notified  by  Mr.  Hefferan  that  defendant  was  not  making  payments 
of  principal  and  Interest  on  the  blanket  mortgage j  that  every  time 
she  received  such  notice  she  called  defendant  and  he  told  her  not 
to  worry,  to  just  make  her  payments  on  her  contract  with  him  and 
that  she  was  fully  protected  by  her  bond.  Defendant  denied  making 
these  statements.  Plaintiff  did.  not  ses  fit  to  call  Attorney  Basse 
as  a  witness. 

Judge  Prystalskl,  who  tried  the  case,  gave  a  great  deal  of 
time  to  the  hearing  and  consideration  of  the  evidence.  In  his 
opinion  deciding  the  case  he  called  attention  to  the  fact  that 
the  depth  of  the  great  depression  was  in  I932  and  that  $24,500, 
in  April,  1932,  "was  an  awful  lot  of  money,"  He  also  called  atten- 
tion to  the  fact  that  plaintiff's  complaint  did  not  allege  that  she 
was  ready,  able  and  willing  to  pay  $24,500  in  April,  1932,  After 
the  court  decided  the  case  plaintiff  was  allowed  to  file  an  amend- 
ment, in  which  she  alleged  that  she  was  able  to  pay  the  sum  of  $2^0 
due  in  Ilarch,  and  also  the  sum  of  $24,500  due  on  April  14,  1932, 
"and  that  the  non-performance  of  the  contract  on  her  part  in  not 
paying  the  sum  of  $250  and  interest  due  in  March,  1932,  and  tho 
additional  sum  of  $24,500  and  interest  due  on  april  14,  If 32,  was 
due  to  the  fact  that  she  was  prevented  by  the  defendant,  Herbert 
J,  Buchsbaum,  from  making  the  said  payments  in  accordance  with  the 
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terms  of  the  contract,"  The  court  held  that  under  the  evidence  he 
was  compelled  to  find  that  plaintiff  never  offered  to  pay  the 
$24,500*  sjid  that  the  evidence  failed  to  show  that  she  was  ready, 
able  and  7;illlng  to  pay  It.   The  court  expressed  sorrow  that  hs 
was  obliged,  under  the  evidence,  to  decide  fehe  case  against 
plaintiff. 

In  a  late  case.  Hall  v.  Pitteneer;.  365»  111.  135*  the  Supreme 
court  said  (pp.  135*  I36):   "The  chancellor  who  tried  the  case  re- 
ceived the  evidence  in  open  court,  saw  the  witnesses  and  heard  them 
testify.  Under  these  circumstances  we  will  not  disturb  the  findings 
of  the  chancellor  unless  manifestly  and  palpably  vn?ong)  and  this  is 
true  even  though  we  might  be  inclined  to  find  otherwise  had  we  been 
placed  in  his  stead  upon  the  trial  of  the  suit,  (Schrader  v^ 
SaisaiiMU-298  111.  4691  Brown  v.  Stewart,  159  id.  212,)  We  wiU 
therefore  limit  our  review  to  determining  whether  or  not  the 
elmnceller  was  raanifestly  or  palpably  wrong  or  his  conclusion  mani- 
festly erroneous,"  Many  cases  to  the  same  effect  might  be  cited. 
After  a  careful  examination  of  the  record  we  are  satisfied  that 
Judge  Prystalski's  finding  that  the  evidence  failed  to  show  that 
plaintiff  was  reedy  and  able  to  make  the  $24,500  payment  was  fully 
warranted  by  the  evidence.  Both  plaintiff  and  defendant  were  victims 
of  the  great  depression.  Plaintiff's  testimony  shows  how  the  rents 
from  her  apartment  building  went  down;  that  people  were  losing  their 
jobs  and  there  were  laa^y  vacancies  in  her  building,  and  she  was 
compelled  to  use  her  salary  of  $175  a  month  to  make  up  the  monthly 
payments,  'Ve  take  judicial  notice  of  the  fact  that  at  the  time  in 
question  it  was  practically  impossible  to  raise  money  to  save  real 
property  from  foreclosure,  regardless  of  its  past  value,  and  the 
courts  of  this  county  were  overburdened  with  foreclosure  suits.  In 
April,  1932,  it  would  have  been  folly  for  plaintiff  to  meet  the  pay- 
ments then  due  under  the  contract. 
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Counsel  for  plalDtiff  contend  that  the  evidence  shows 
that  defendant  repudiatsd  the  contract  in  I.arch;,  1932,  and  that 
plaintiff  was  therefore  under  no  obligation  to  pay  or  tender  the 
payments  due  in  Karch,  1932,  and  April,  1932,  If  we  assume  the 
correctness  of  this  contention,  4n  toto,  nevertheless,  in  order 
to  recover  plaintiff  would  be  obliged  to  show  that  she  was  ready, 
able  and  willing  t©  meet  the  said  payments  at  the  times  in  question. 
Counsel  for  plaintiff  practically  concedes  that  plaintiff  would  be 
so  obligated,  but  insists  that  the  trial  court  would  have  been 
Justified  in  finding  that  there  was  sufficient  evidence  toshow 
"the  ability  of  the  plaintiff  to  pay."  As  wg  iiave  heretofore 
stated,  we  are  in  accord  with  the  finding  of  the  trial  court  in 
respect  to  this  question  of  fact.  Indeed,  after  the  owner  of  the 
blanket  mortgage  had  given  plaintiff  an  opportunity  to  save  the   H: 
property  and  she  had  agreed  to  a  receivership,  the  arrangement 
fell  through  and  plaintiff  sued  Hefferan,  If  plaintiff  were  ready, 
able  and  willing  to  meet  th®  March  and  April  payments,  why  did  sbs 
consent,  in  April,  1932,  to  let  the  property  go  into  temporary 
receivership? 

Dhe  judgment  of  th®  Circuit  court  of  Cook  county  is  affirmed, 

JUDGliafT  AFFIRMED. 

Sullivan,  P.  J,,  and  Friend,  J.,  concur , 
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martin  L.  STRAUS,  BARTOH  H.  X, 

SAGKBTT,  vaLLXAM  H.  YATES  )  \ 

and  ADOLPH  mSY,  ) 

(Defendants)  Appellants,  )      ^-^ 

HR«  JUSTICE  SCANLAH  DELIVERED  THE  OPINION  OP  THE  COURT* 

Stella  Fellheimer,  plaintiff,  the  assignee  of  a  judgiaent 
creditor  of  a  corporation,  sued  all  of  the  directors  of  the 
eorporation  to  hold  them  liable  to  the  judgment  creditor  for 
the  amount  of  the  judgment*  Pour  of  the  directors,  Martin  L« 
Straus,  Barton  !«  Sackett,  i/illiam  H,  Yates  and  Adolph  Drey 
(hereinafter  called  defendants),  were  served  with  summonses. 
An  amended  complaint  was  filed  on  October  23,  1935*  to  which 
defendants  filed  an  answer.  On  October  7,  194-0,  plaintiff 
filed  a  motion,  supported  by  affidavits,  for  su^arxjud^isnt. 
Defendants  filed  counter-affidavits  to  the  motion  and  on  April 
18,  1941,  the  trial  court  entered  a  summary  judgment  for 
$29,645«45i  on  the  affidavits  and  counter-affidavits.  Defend- 
ants appeal  from  this  judgment* 

The  amended  complaint  contained  three  counts,  but  plain- 
tiff states  in  her  brief  that  she  relies  upon  count  II,  alone, 
in  support  of  the  summary  judgment.  Count  II  realleges  para- 
graphs (1)  to  (19),  inclusive,  of  count  I«  These  paragraphs 
allege? 

"(1)  That  on  May  15,  I93I  Harry  Fellheimer  filed  suit 
for  breach  of  contract  in  the  United  States  District  Court  in 
Omaha,  Nebraska  against  the  Hartman  Furniture  and  Carpet  Companyp 
a  Nebraska  Corporation,  which  after  trial  resulted  in  a  judgment 
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In  his  favor  on  January  7,  1932  in  the  sum  of  $18,015  an4  costs 
amounting  to  $66,75  with  interest  thereon  at  7%  per  annum  from 
January  7,  1932* 

"(2)  That  on  April  6,  1932  an  execution  was  issued  and 
delivered  to  the  United  States  Marshal  at  Omaha  and  returned 
unsatisfied  on  April  7,  1932. 

"(3)  That  on  April  7,  1932  Harry  Fellheimer  assigned  all 
his  interest  in  said  Judgment  to  his  wife  Stella  Fellheimer  the 
plaintiff.  That  said  assignment  was  duly  filed  with  the  Clerk 
of  the  United  States  District  Court  at  Omaha,  Nebraska  and 

"(4-)  Due  notice  thereof  given  to  Hartman  Furniture  and 
Carpet  Company,  a  Nebraska  Corporation,  and 

"(5)  That  plaintiff  is  the  present  holder  of  said  assign- 
ment and  Judgment* 

"(6)  That  defendants  Harold  B.  Wess,  Barton  H,  Sackett, 
Adolph  Drey,  William  H.  Yates,  Martin  L,  Straus,  Meyer  Kuit, 
Edward  G,  Pelsenthal  and  Joseph  M.  Strauch  were  at  all  times 
set  forth  in  the  complaint  officers  and  directors  of  the  Hartman 
Furniture  and  Carpet  Company,  a  Nebraska  Corporation« 

H7)     That  in  May,  19 31  the  defendant  officers  and  direc- 
tors of  the  Hartman  Furniture  and  Carpet  Company,  a  Nebraska  Cor- 
poration, fraudulently  connived  together  and  entered  into  and 
engaged  in  a  course  of  conduct  designed  and  contemplated  to 
dispose  of  the  assets  of  the  Hartman  Furnlt\ire  and  Carpet  Company, 
a  Nebraska  Corporation,  and  to  remove  said  assets  from  Nebraska 
and  put  said  assets  beyond  the  reach  of  creditors  of  said  corpor- 
ation, and  that  these  directors  caused  said  Company  to  beccaae 
insolvent  in  that  the  action  of  said  directors  and  officers 
"resulted  in  the  inability  of  said  Nebraska  Corporation  to  pay 
its  debts  as  they  matured,  and  in  that  after  the  actions  of  the 
officers  and  directors  the  assets  of  said  Hartman  Furniture 
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and  Carpet  Company,  a  Nebraska  Corporation,  at  a  fair  valuation, 

were  less  than  the  liabilities  of  said  Corporation,  all  contrary 

to  the  laws  of  Nebrasli^  and  in  fraud  of  the  creditors  ©f  said 

Corporation, 

"(8)  That  on  or  about  June  30,  1931*  Joseph  M,  Strauch  as 
Vice  President  and  Meyer  Kuit  as  Assistant  Secretary  of  the  Hartman 
Furniture  and  Carpet  Company,  a  Nebraska  Corporation,  without  prior 
authority  or  any  authority  from  the  board  of  directors  or  stock- 
holders of  said  Corporation,  entered  into  an  agreement  with  the 
Hartman  Furniture  and  Carpet  Company  an  Illinois  Corporation, 
whereby  the  Nebraska  Corporation  transferred  or  agreed  to  transfer 
its  accounts  and  contracts  receivable  to  the  Hartman  Furniture 
and  Carpet  Company,  an  Illinois  Corporation,  which  said  receivables 
were  in  turn  to  be  pledged  by  Hartman  Furniture  and  Carpet  Company, 
an  Illinois  Corporation,  as  security  for  a  debt  of  said  Corporation, 
and  that  the  sale  of  said  receivables  of  Hartman  Company,  a  Nebraska 
Corporation,  to  Hartman  Company,  an  Illinois  Corporation,  was  made 
without  consideration!  that  thereafter  the  action  of  said  officers 
and  directors  was  confirmed  and  approved  by  a  special  board  of  dir- 
ectors ^  meeting  of  the  Hartman  Furniture  and  Carpet  Company,  a 
Nebraska  Corporation,  held  et  Chicago,  Illinois,  on  August  27,  1931> 
at  which  meeting  were  present  the  following  directors:  Martin  L* 
Straus,  Edward  G,  Felsenthal,  Adolph  Drey,  Charles  A,  Frank  and 
Joseph  Urn   Strauch,  all  of  whcaa  waived  f onaal  notice  of  the  meeting 
and  ratified  and  approved  the  execution  of  said  agreement  and 
authorized  the  officers  of  said  Hartman  Furniture  and  Carpet  Craapany, 
a  Nebraska  Corporation,  to  take  all  such  further  action  as  might  be 
necessary  in  their  opinion  to  carry  out  the  agreement  so  entered 
into,  and  to  make  any  change's  which  might  be  deemed  advisable. 

"(9)  That  pursuant  to  said  agreement  all  of  the  existing 

receivables  of  the  Hartman  Furniture  and  Carpet  Company,  a  Nebraska 
Corporation,  were  assigned  to  the  Hartman  Furniture  and  Carpet 
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Compaay,  an  Illinois  Corporation,  and  from  said  time  up  to  the 
cessation  of  ousiness  by  said  Hartman  Furniture  and  Carpet 
Company,  a  Nebraska  Corporation,  on  December  31>  1931#  the 
receivables  of  said  Nebraska  Corporation  were  likewise  from 
time  to  time  assigned  to  said  Hartman  Furniture  and  Carpet 
Company,  an  Illinois  Corporation,  all  without  consideration  to 
said  Hartman  Furniture  and  Carpet  Company,  a  Nebraska  Corporation, 
and  ia  fraud  of  the  creditors  of  said  Corporation* 

"(10)  Ihat  at  a  special  meeting  of  the  board  of  directors 
of  Hartman  Furniture  and  Carpet  Company,  a  Nebraska  Corporation, 
held  at  Chicago,  Illinois,  on  September  I9,  1931*  "the  resignation 
of  Edward  G,  Felsenthal  as  Vice  President,  Treasurer  and  Director 
was  accepted  and  William  H«  Yates  was  elected  as  director  for  the 
unexpired  term  of  Mr.  Felsenthal*  That  on  said  date  Barton  H* 
Sackett  who  also  had  been  a  director  on  said  August  27,  1931# 
and  was  at  all  times  thereafter  mentioned  a  director  of  said 
Nebraska  Corporation,  was  elected  as  Second  Vice-President  of 
said  Hartaian  Furniture  and  Carpet  Company,  a  Nebraska  Corporation* 

"(11)  That  on  November  9,  19 3I  and  subsequent  thereto 
until  the  dissolution  of  said  Corporation,  the  officers  of  said 
HartBMin  Furniture  and  Carpet  Ccmpany,  a  Nebraska  Corporation, 
were  Martin  L,  Straus,  President,  Harold  B,  v/ess.  First  Vice- 
Prasident,  Barton  H#  Sackett,  Second  Vice-President,  Seeretarjj 
and  Meyer  Kuit,  Assistant  Secretary}  that  the  board  of  directors 
were  the  same  persons  excepting  Meyer  Kuit,  and  in  addition  there- 
to, Adolph  Drey,  Charles  A.  Frank  and  William  H,  Yates|  that  said 
persons  were  acting  as  said  officers  and  directors  and  participating 
in  the  disposition  of  the  assets  of  said  corporation,  and  of  the 
declaration  and  paying  of  a  certain  dividend  as  hereinafter  set 
forth,  and  of  winding  up  the  business  of  said  Corporation,  all 
to  plaintiff's  damage^ 

"(12)  That  on  November  9^  I93I  a  special  meeting  of  the 
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board  ©f  directors  of  said  Hartman  Forniture  and  Carpet  Coiapany, 
a  Nebraska  Corporation,  was  held  in  Chicago,  at  which  were  present: 
Harold  B,  Wess,  Barton  H»  Sackett,  Adolph  Drey,  Charles  A,  Prank 
and  William  H,  Yates, 

"(13^  That  at  said  meeting  it  was  reported  t*  said  directors 
that  piirsuant  to  the  action  of  the  meeting  of  the  board  ©f  directors 
held  August  27,  1931*  said  corporation  had  sold  to  the  Hartman  Pur- 
niture  &  Sarpet  Coapany,  an  Illinois  Corporation,  all  accounts  re- 
ceivable at  that  time  owned  by  said  corporation,  and  all  accounts 
receivable  thereafter  to  be  acquired  by  said  corporation,  and  that 
pursuant  to  said  action  there  was  then  due  and  owing  to  said  Hartman 
Furniture  &  Carpet  Company,  a  Nebraska  Corporation,  fvem   said  Hart»» 
man  Furniture  &  Carpet  Company,  an  Illinois  Corporation,  the  sum 
of  $384,736,015  it  was  further  reported  to  the  directors  at  said 
meeting  that  said  corporation  had  a  surplus  upon  its  books  of 
$540,434,85  and  that  Included  among  its  assets  was  the  above  men- 
tioned obligation  of  the  Hartman  Furniture  and  Cs.rpet  CGanpany,  an 
Illinois  corporation,  and  that  in  addition  thereto  there  was  owing 
froa  said  Hartman  Furniture  &  Carpet  Company,  an  Illinois  corpor- 
ation, the  additional  sum  of  $103,011,05  for  moneys  advanced;  that 
the  said  directors  thereupon  passed  a  resolution  distributing  to 
its  stockholders  the  sum  of  $487,747.06  as  a  property  dividend 
to  be  paid  out  of  the  accumulated  surplus  of  said  corporation  by 
an  assignment  and  transfer  of  the  debt  due  said  corporation  froa 
the  Hartman  Furniture  &  Carpet  Company,  an  Illinois  corporation, 
said  dividend  being  the  aggregate  of  the  debts  owed  by  said  Hartman 
Furniture  &  Carpet  Company,  an  Illinois  corporation,  to  said  Hartman 
Furniture  &  Carpet  Compare,  a  Nebraska  corporation, 

"(14)  That  the  Hartman  Corporation  of  Virginia,  with  the 
exception  of  qualifying  stock  held  by  the  directors,  was  the  sole 

stockholder  of  said  Hartman  Furniture  &  Carpet  Company,  a  Nebraska 
Corporation,  and  of  Hartman  Furniture  &  Carpet  Company,  an  Illinois 
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Corporation,  and  that  the  declaration  of  the  said  dividend  trans- 
ferred from  the  Hartman  Corporation  of  Nebraska  to  the  Hartman 
Corporation  of  Virginia,  the  said  obligation  of  the  Hartaaan  Cor- 
poration of  Illinois,  and  was  a  fraud  on  creditors  of  the  Hartnan 
Corporation  of  Nebraska ♦  ■> 

"(15)  That  the  action  of  the  board  of  directors  at  the 
meeting  of  Rovember  9#  1931#  "ws.s  subsequently  ratified  by  Martin 
L»  Straus,  President  and  a  director  of  the  said  Hartman  Furniture 
&  Carpet  Company,  a  Nebraska  Corporation, 

"(16)  That  after  the  declaration  of  said  dividend,  the 
remaining  assets  of  the  Hartman  Company  of  Nebraska  were  by  the 
defendants  diverted  in  some  manner,  not  known  t©  plaintiff,  from 
the  corporation  so  that  when  the  Hartman  Company  ©f  Nebraska  ceased 
business  on  December  3I,  1931,  it  did  not  have  sufficient  assets 
to  pay  its  creditors, 

"(17)  Alleges  on  information  and  belief  that  the  actions 
of  said  officers  and  directors  in  selling  the  accounts  receivable 
of  the  Hartman  Company  of  Nebraska  and  declaring  said  dividend, 
was  for  the  purpose  of  removing  assets  of  said  Hartman  Company  of 
Nebraska  beyond  the  reach  of  creditors  and  was  a  fraud  on  the 
creditors  of  said  corporation,  and  contrary  to  the  laws  of  Neb-* 
raska,  and  was  a  breach  of  the  duty  owed  by  the  officers  and  dir- 
ectors of  said  corporation  to  creditors  thereof,  and  that  plaintiff 
was  damaged  by  reason  thereof,  in  that  there  wtre  no  assets  of 
said  corporation  which  could  be  applied  on  plaintiff's  judgment^ 
but  said  judgment  was  made  worthless  and  uncollectible* 

"(18)  That  at  all  times  mentioned  said  officers  and  dir» 
ectors  of  Hartman  Furniture  A  Carpet  Company,  a  Nebraska  Corpor- 
ation, were  also  directors  and  officers  of  Hartman  Furniture  & 
Carpet  Company,  an  Illinois  Corporation,  and  in  part,  of  Hartman 
Corporation,  a  Virginia  Corporation,  to  whom  and  for  whose  benefit 
they  transferred  the  said  assets  of  the  Hartman  Company  of  Nebraska 
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without  consideration, 

"(19)  That  the  said  officers  and  directors  of  said  Harlanan 
Furniture  &  Carpet  Company,  a  Nebraska  Corporation,  knew  of  the 
claim  ©f  plaintiff's  assignor  against  said  corporation  at  the  tiae 
of  the  transfer  of  the  property  mentioned  above  and  at  the  time  of 
the  declaration  of  the  dividend  to  the  stockholders  of  said  cor- 
poration, and  wrongfully  and  unlawfully  made  no  provision  for  pay- 
ment of  said  claim, " 

Count  II  further  alleges: 

"(2)  That  beginning  about  December  1,  19 31*  the  Hartman 
Company  of  Nebraska  conducted  a  sale  of  all  it.?  remaining  assets, 
which  sale  lasted  until  December  3I*  1931>  ^^  which  day  the  Cor- 
poration closed  its  store  and  ceased  doing  business  in  Nebraska, 
and  removed  any  remaining  assets  from  said  State  and  from  then  up 
to  now^  said  corporation  has  conducted  no  business  and  maintained  no 
business  [office]  in  Nebraska,  nor  has  it  had  any  officers,  direc- 
tors or  agents  or  assets  in  said  State, 

"(3)  That  the  cessation  of  business,  sale  or  other  disposal 
of  all  assets,  and  the  removal  of  all  officers  and  directors  from 
the  State  of  Nebraska  on  said  31st  day  of  December,  1931,  constituted 
a  dissolution  of  said  corporation* 

"(4)  That  pursuant  to  Section  24-107  of  the  compiled  Statutes 
of  the  State  of  Nebraska  for  1929,  ©n  the  dissolution  ©f  said  corpor- 
ation, the  defendant  directors  of  said  corporation  became  trustees 
for  the  benefit  of  creditors,  and  became  personally,  Jointly  and 
severally,  liable  to  the  creditors  of  said  corporation^  that  said 
defendant  directors  are  therefore  personally,  jointly  and  severally ^^ 
liable  to  the  plaintiff  in  the  sum  of  $18,081,75,  together  with 
interest  thereon  at  the  rate  of  7%  P®r  annum  froa  and  after  the 
7th  day  of  January,  19 32," 

Briefly  stated,  defendants,  in  their  answer,  deny  that  they 
conspired  to  or  in  any  way  disposed  of  the  assets  of  the  Hartman 
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Company  of  Nebraska  so  as  to  make  it  unable  to  pay  its  creditors} 
deE^  that  the  property  dividend  of  November  9#  1931^  '^as  improper 
or  left  or  reiadered  the  corporation  insfclventj  deny  that  they 
dissolved  or  caused  the  corporation  to  be  dissolved|  deny  that 
any  of  their  acts  constituted  a  dissolution  of  the  corporationj 
deny  that  they  or  any  of  them  diverted  the  assets  remaining  after 
the  property  dividend  on  November  9>  1931*  so  that  the  corporation 
did  not  have  sufficient  assets  to  pay  creditors  when  it  ceased 
business  on  December  31#  19311  <ieny  that  the  Nebraska  corporation 
removed  any  assets  from  the  State}  deny  that  tbsy  coiamitted  any 
fraud  on  the  plaintiff  ©r  any  creditor  or  that  they  were  liable  to 
plaintiff  under  any  statute  of  Nebraska  or  otherwise. 

Plaintiff,  in  support  of  her  motion  for  suiamary  judgment, 
filed  ten  affidavits,  which  establish  the  following  facts,  all  of 
which  are  admitted  by  defendants:  That  liarry  Fellheimer  obtained 
a  Judgment  for  $18,015  against  the  Nebraska  corporation  on  a  con- 
tested pension  claim  at  a  time  \?hen  he  was  over  seventy  years  of 
age}  that  this  claim  was  assigned  to  Stella  Fellhelmer,  plaintiff} 
that  on  April  6,  1932,  a  writ  of  execution  against  the  Nebraska 
corporation  was  returned  unsatisfied  hj   the  marshal  of  the  United 
States  District  Court,  Omaha,  lebraska}  that  it  appears  from  a 
certificate  of  the  Secretary  of  State  of  Nebraska  that  the  Nebraska 
corporation  was  dissolved  on  tarch  23,  193'^>  for  "nonpayment  of 
occupation  taxes,"  and  "that  no  notice  of  dissolution  by  action 
of  stockholders  of  Hartman  Furniture  &   Carpet  Company  was  received 
and  filed  in  the  office  of  the  Secretary  of  State}"  that  on 
October  31*  1931*  the  corporation,  according  to  its  balance  sheet 
of  that  date,  copies  of  which  were  attached  to  the  affidavits  of 
Joseph  Kane  and  Anna  Reardon,  had  a  surplus  of  $54-0, 434. 85}  that 
the  following  took  place:  The  assignment  of  JUne  30*  1931*  and 

the  board  meeting  of  August  27,  1931*  as  well  as  the  assignment 
of  the  receivables  of  the  Hartman  Company  of  Nebraska  and  the 
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dividend  meeting  of  November  9*  1931#  with  subsequent  ratification 
of  the  action  of  that  meeting  by  Martin  L,  Straus, 

The  affidavit  of  Joseph  M,  Kane,  an  employee  of  Hasklns  & 
Sells,  accountants  and  auditors,  offered  by  plaintiff,  states 
that  from  his  examination  of  the  ciinute  books  and  records  of  the 
Nebraska  corporation  it  appeared  that  by  reason  of  losses  in 
operation  from  December  31,  1930,  to  October  31»  1931>  the  surplus 
of  the  company  was  reduced  from  $621,742»21  to  $540,434. 85|  that 
by  December  31>  1931*  this  had  been  eliminated  and  a  deficit  of 
$37>94-3.95  appeared,  not  including  the  instant  judgment  and  a 
possible  rent  claimj  that  the  principal  reasons  for  the  elimination 
of  surplus  were  the  property  dividend  of  $487,747.06,  the  loss  of 
$18,188*63  on  the  sale  of  equipment,  and  $17,576.68  for  writing 
off  the  unamortiZiSd  portion  of  leasehold  improvaments,  and,  in 
addition,  an  opei*ating  loss  of  the  Nebraska  corporation  for 
November  and  December,  1933#  of  $120,122«47« 

Th©  affidavit  of  Anna  Heardon,  former  bookkeeper  of  Hartman»s 
of  Nebraska,  offered  by  plaintiff,  states  that  in  addition  to  the 
fact  tliat  the  receivables  and  the  proceeds  thereof  had  been  assigned 
to  the  C.I.T,,  beginning  November  6,  1931?  all  merchandise  of  the 

Nebraska  corporation  was  sold  at  a  liquidation  sale  at  ten,  twenty, 

cents 
thirty  and  fort^on  the  dollar,  which  sale  was  completed  fey  December 

31,  1931*  ®nd  at  that  time  the  lebraska  corporation  had  no  assets 

in  the  State, 

The  affidavit  of  Fred  W,  Meis,  former  credit  and  eollection 

manager,  introduced  by  plaintiff,  states  that  the  receivables  were 

assigned  t©  the  C.  I.  T,  Corporation  and  the  amount  of  the  sane 

added  to  the  debt  due  the  Nebraska  corporation  from  the  Illinois 

corporation  in  lieu  of  the  accounts  themselves;  that  the  Nebraska 

corporation  commenced  a  liquidation  sale  on  November  7>  1931*  and 

its  merchandise  was  sold  at  ten,  twenty,  thirty  and  forty  cents 
on  the  dollar  and  later  advertised  and  sold  at  half  wholesale 
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price,  and  that  for  the  last  three  days  of  1931  it  sold  its  mer- 
chandise at  a  small  part  of  cost;  that  after  the  close  of  1931  the 
Nebraska  corporation  did  no  business  whatever;  that  after  December 
20,  1931#  I»  &  L  Company  was  organized  by  affiant,  Caton  and  two 
members  of  the  Nebraska  corporation's  firm  of  attorneys;  that  L 
&  L  corporation  purchased  the  office  furniture  of  the  Nebraska 
corporation  about  the  close  of  193I  for  $1,100  and  collected  the 
accounts  receivable  of  the  Nebraska  corporation  which  had  been 
assigned  to  C ,  I,  T,  Corporation, 

The  affidavit  of  Harley  A.  Caton,  offered  by  plaintiff, 
states  he  was  a  salesman  for  the  Nebraska  corporation  and  had 
charge  of  bad  accounts  and  was  one  of  the  incorporators  of  L  & 
L  Company;  that  L  &  L  Company  received  the  accounts  receivable 
ledgers  of  the  Nebrasha  corporation  when  it  closed  its  store 
December  31*  1931*  at  which  time  the  receivables  amounted  to  over 
$200,000;  that  between  January  1,  1932,  and  July  28,  1933,  affiant 
and  the  L  &  L  Company  collected  over  $1^0,000  and  remitted  same  to 
C,  I,  T*;  that  between  July  28,  1933,  and  February  26,  1934-,  he 
collected  $12,000  on  receivables  and  remitted  same  to  Barton  H, 
Sackett,  trustee,  who  was  also  treasurer  of  Hartman's  Inc.;  that 
between  February  26,  1934,  and  karch  3,  1936,  he  collected  $6,000 
on  receivables  and  remitted  to  Hartman»s,  Inc.,  which  later 
changed  its  name  to  the  Advance  Corporation. 

The  affidavit  of  John  Potter  Webster,  one  of  the  owners  ©f 
the  premises  occupied  by  Hartman's  of  Nebraska,  offered  by  plain- 
tiff, states  that  Hartman's  had  a  lease  demising  the  preid-ses  for 
$4,000  a  month  from  I93I  to  the  end  of  the  term  on  February  29, 
1936,  and  that  the  owners  had  agreed  to  defer  $1,000  a  month  for 
a  year  beginning  pril,  1931,  vip  to  which  time  all  rent  reserved 
in  the  lease  had  been  paid. 

The  affidavit  of  Clifford  W.  Calkins,  offered  by  plaintiff, 
states  that  he  was  a  real  estate  expert  and  had  made  a  detailed 
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study  of  the  premises  and  was  of  the  opinion  that  they  were  not 
worth  over  $34,000  a  year  for  the  period  1932  to  February  29, 
1936,  that  their  fair  rental  value  would  have  been  about  $26,712 
per  year,  and  that  Hartman»s  would  have  lost  on  the  lease  $58*333«34- 
during  that  period. 

Each  of  the  defendants  filed  a  separate  affidavit*  Their 
affidavits  tend  to  show  that  the  Nebraska  corporation  was  solvent 
both  before  and  after  the  property  dividend  of  November  9^  1931; 
that  the  dividend  was  declared  by  them  only  after  they  had  consulted 
the  balance  sheet  of  the  company  as  of  October  31*  1931  (a  copy  of 
which  was  attached  to  the  affidavit  of  defendant  Straus),  and  upon 
the  advice  of  legal  counsel  from  three  States}  that  the  dividend 
was  perfectly  proper,  legal  and  advisable?  that  the  balance  sheet 
shows  as  free  assets  over  and  above  the  amount  of  the  property 
dividend  the  following  items;  capital,  $6o,000,  and  surplus  of 
$52,687.79,  a  total  of  $112,687.79*  The  affidavits  further  state 
that  defendants  were  aware  of  plaintiff's  claim  but  reasonably 
believed  that  it  and  all  possible  claims  were  more  than  amply 
provided  forj  that  it  was  the  uniform  practice  of  the  directors 
of  the  various  Hartman  corporations  to  determine  what  creditors 
there  were  before  declaring  a  large  dividend  or  closing  a  store; 
that  the  determination  of  the  existence  of  creditors  and  the 
amounts  of  their  claims  was  made  by  talking  to  the  local  accountants, 
searching  the  books,  checking  with  the  insurance  companies,  and  ^y 
inquiry  of  local  counsel  as  to  the  existence  of  unsettled  claims  or 
suits J  that  the  purpose  of  the  dividend  was  not  to  dispose  of  the 
corporate  assets  and  injure  creditors  but  to  bolster  the  entire 
Hartman  structure;  that  the  directors  did  not  dissolve  the  Hartman 
Company  of  Nebraska,  nor  had  they  any  intention  of  doing  so  at 
any  time  during  1931;  that  the  cause  of  the  corporation's  inability 
to  pay  creditors  after  December  3I,  1931,  was  the  totally  unforeseen 
operating  loss  of  $120,122,47,  which  occurred  In  November  and 
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December,  1931.  The  affiants  further  stated  that  in  their 
opinion  the  lease  of  the  Hartman  Company  in  Nebraska  was  an 
asset  and  not  a  liability.  Defendant  Sackett  stated  in  his 
affidavit  that  he  had  negotiated  leases  for  the  Hartanan  organi- 
zation covering  stores  in  thirty-five  mid-western  cities,  that 
the  store  in  question  had  the  best  location  in  Omaha  for  a  fur- 
niture store  and  that  in  his  opinion  it  was  a  valuable  lease. 
Defendant  Yates,  also  a  director,  stated  in  his  affidavit  that 
the  sale  in  December,  1931*  proceeded  in  an  orderly  manner  until 
the  last  week  of  that  monthj  that  advertisements  prior  to  that  time 
were  mainly  of  a  puffing  character  and  indicated  a  greater  discount 
from  retail  prices  than  was  actually  the  case;  that  during  the  said 
last  week  a  considerable  quantity  of  furniture  was  sold  at  less  than 
cost,  which  drastic  cuts  neither  he  nor  the  other  directors  had 
anticipated  in  November  or  the  early  part  of  December  would  ^e 
necessary.  Each  of  the  defendants  stated  in  his  affidavit  that 
he  and  all  of  the  other  directors  acted  in  good  faith,  with  due 
diligence  and  care,  and  that  none  of  the  directors  ccMimitted  or 
intended  to  commit  any  fraud  on  Pellheimer  or  his  assignee  or 
anyone  else,  and  that  neither  he  nor  any  of  the  other  directors 
anticipated  or  had  any  reason  to  anticipate  the  operating  loss 
i^ch  occurred  in  November  and  December,  1931, 

"The  procedure  [summary  judgment]  may  not  be  used  to  impair 
right  of  trial  by  jury,  Diversey  Liquidating  Corn,  v.  KennkJT'phe^j 
370  111*  523*  The  purpose  of  the  procedure  is  not  to  try  an  issue 
of  fact  as  that  term  is  used  in  law  but  rather  to  try  whether  there 
is  an  issue  of  fact  between  the  parties  within  the  legal  meanings 
The  method  is  necessarily  inquisitorial.  The  pleadings  (important) 
are  not  controlling.  If  it  appears  from  facts  stated  in  affidavits 
or  documents  that  the  answer  pleaded  is  sham  ©r  false  or  frivolous 
it  will  be  disregarded.  If  there  is  a  materiel  issue  of  fact  it 
must  be  submitted  to  a  jury.  In  Berick  v.  Curran.  55  R.  !•  19 3> 
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179  J^tl*  708,  710,  this  procedure  is  well  described  as,  ♦a  two- 
edged  weapon  -  useful  if  it  precludes  the  interposition  of 
defenses  for  delay,  but  dangerous  if  it  deprives  a  defendant  of 
the  opportunity  to  have  a  trial  of  seriously  contested  questions 
of  fact  or  law, » 

"The  authorities  say  affidavits  for  plaintiff  should  be 
construed  strictly,  those  for  defendants  liberally.  Shientag,  4 
Fordham  L»  R.  186;  Gleason  v.  Hoeke^  5  APP»  Dist,  of  Col,  1,  4-^5 
Fidelity  <S:  Deposit  Co.  v.  United  States  for  use  of  Smoot^  I87  U, 
S.  315,  320 J  Wells  V.  Alropa  Construction  Corp>y  82  Fed.  (2d)  887, 
889j  are  cited, 

"Plaintiff's  right  to  judgment  should  be  free  from  doubt. 
Lord  Esher  in  Sheppards  &  Co.  v.  Vvilkinson  &   Jar  vis »  6  T.  L.  R, 
13,  and  many  other  cases,  ^ 

"Even  if  defense  papers  are  found  insufficient,  judgment 
should  not  be  ordered  unless  plaintiff's  affidavit  (strictly 
construed)  leaves  no  question  of  defendant's  liability.  People 
for  use  of  Dyer  v.  Sanculius.  284  111,  App,  463,  474-475 j  Weiss 
V.  Goldberger.  209  App,  Div,  6l5,  205  N,  Y,  S«  1,  3j  4  Fordham  L, 
R.  186,  2l6j  Ma  ■H.t.,..^rear.A-Co,tAJfec,,  v,  Baile^ju  127  ^ISQ,   79, 
214  N.  Y,  S.  675,  (>774 

"If  the  defense  is  'arguable,'  'apparent,'  Hade  in  'good 
faith*  it  should  be  submitted  to  a  jury.  Fidelity  &  Deposit  Co, 
v^  United  States  for  use  of  Smoot,  I87  U,  3,  315,  320.  The  court 
is  bound  to  accept  statenaent  of  facts  as  true  when  alleged  in 
defendant's  affidavits.  The  whole  record  must  be  considered." 
(Gliwa  V.  Washington  Polish  Loan  &  Bide.  Ass'n^  3IO  111,  App, 
465, ) 470,  471.) 

Plaintiff  states  that  "the  count  on  which  plaintiff  relies 
for  her  [summary]  judgment  is  count  two  of  the  amended  complaint, 

The  basis  of  count  two  is  that  the  defendants,  who  were  directors 
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of  the  Hartman  Furniture  &  Carpet  Company,  a  Nebraska  corporation, 
decided  to  cause  their  corporation  to  be  dissolved  and  that, 
having  decided  to  cause  the  dissolution  of  the  corporation,  they 
came  within  the  provisions  of  Section  I07,  Article  I,  of  Chapter 
24  of  the  Statutes  of  the  State  of  Nebraska,  relating  to  corpor- 
ations, which  provides  that  upon  dissolution  of  a  corporation  by 
expiration  of  its  charter  or  otherwise,  the  directors  are  trustees 
of  the  creditors  and  stockholders  of  the  corporation,  and  it  then 
becomes  their  duty  to  collect  and  pay  ths  outstanding  debts  and 
divide  among  the  stockholders  the  money  and  property  that  shall 
r.tP?aln  after  the  payment  of  debts  and  necessary  expenses;  that 
under  this  Nebraska  statute  the  directors  are  liable  to  the  credi- 
tors to  the  extent  of  the  corporate  property  and  effects  which  come 
into  the  directors*  hands  (statute  set  out  in  full  *  *  '^)    [post] 
that  the  defendant  directors  failed  to  carry  out  their  contractual 
obligation  to  the  creditors,  and  particularly  to  plaintiff,  in 
dissolving  the  corporation,  and  that  they  ignored  the  mandate  of 
the  statute  to  pay  creditors  and  necessary  expenses  first  and  stock- 
holders afterwards  but  in  effect  reversed  the  process  and  paid  stock- 
holders first  and  did  not  have  enough  left  over  to  pay  creditors 
and  necessary  expense sj  that  by  reason  of  the  failure  of  the  defend** 
ants  faithfully  to  carry  out  their  contract  implied  by  the  Nebraska 
law,  plaintiff  was  damaged  aM  defendants  are  liable  to  her.  In 
other  words,  the  action  is  not  simply  one  involving  the  duties 
and  obligations  of  directors  who  Improperly  pay  out  a  dividend, 
but  it  Involves  the  obligations  and  liabilities  of  directors  where 
they  cause  a  corporation  to  be  dissolved,  and  their  liability  is  a 
statutory  liability  and  n©t  limited  to  the  common  law  liability 
for  improper  dlvidendSo" 

Plaintiff  further  states  that  "this  is  not  an  action  against 
defendants  based  upon  either  their  lack  of  good  faith  or  any  negli- 
gence on  their  part.  It  is  an  action  to  hold  thea  liable  for  their 
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breach  of  the  implied  contract  imposed  137  the  Nebraska  statute,  j 
and  the  good  faith  or  bad  faith  of  the  defendants  is  not  the 
real  issue," 

Section  IO7,  Article  I,  of  Chapter  24,  Statutes  of 
Nebraska  I929,  upon  which  plaintiff  relies,  reads  as  follows*. 

"Upon  the  dissolution,  by  the  expiration  of  the  term  of 
its  charter,  or  otherwise,  of  any  corporation  now  existing,  or 
hereafter  created,  and  unless  other  persons  be  appointed  by  the 
legislature,  or  by  some  court  of  competent  authority,  the  di- 
rectors or  managers  of  the  affairs  of  such  corporations,  acting 
last  before  the  tiae  of  its  dissolution  by  whatever  name  they 
may  be  known  in  law,  and  the  survivors  of  them,  shall  be  the 
trustees  of  the  creditors  and  stockholders  of  the  corporation 
dissolved,  and  shall  have  full  power  to  settle  the  affairs  of 
the  same,  collect  and  pay  the  outstanding  debts,  and  divide 
among  the  stockholders  the  moneys  and  property  that  shall  remain, 
in  proportion  to  the  stock  of  each  stockholder  paid  up,  after  the 
payment  of  debts  and  necessary  expenses;  and  the  persons  so  con- 
stituted trustees  shall  have  authority  to  sue  for  and  recover  the 
debts  and  property  of  the  dissolved  corporation,  by  the  name  of 
the  trustees  of  such  corporation,  describing  it  oy  its  corporate 
name,  and  shall  be  jointly  and  severally  responsible  to  the 
creditors  and  stockholders  of  such  corporation,  to  the  extent 
of  its  property  and  effects  that  shall  con©  into  their  bauds j 
and  no  suit  against  any  such  corporation  shall  abate  in  conse- 
quence of  such  dissolution,  and  said  trustees  may  be  made  parties 
by  scire  facias;  and  all  liens  of  Judgements  and  decrees  of  any 
courts  of  equity,  existing  at  the  time  of  such  dissolution,  either 
in  favor  of  or  against  sueH  corporation,  shall  continue  in  force  in 
the  same  manner  as  if  such  dissolution  had  not  taken  place:  Pro- 
vided, in  case  of  the  death,  resignation,  inability  or  refusal 
to  act,  of  the  directors  or  managers  aforesaid,  or  the  survivors 
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EOTvivufa  9ii;f  10   ,bX£2e«ol«  eiftgtiiiaki  10  snodoe^ib  sdd  lo  ^Jo£  od 
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thereof ,  the  district  court  of  the  proper  county  may,   on  the 
application  of  any  persons  interested,  appoint  trustees  to  fill 
the  vacancy,  with  full  power  to  perform  the  duties  aforesaid «" 

Defendants  state  that  "we  are  not  contending  that  plaintiff 
cannot  recover  under  Count  I  ©f  her  complaint  if  she  proves  fraud 
as  alleged  therein  upon  a  trial  of  the  case  or  even  negligence 
(if  she  amends  her  complaint)  but  we  say  that  a  smmriary  judgment 
is  improper  under  the  complaint  and  there  can  be  no  recovery  under 
Count  II  thereof,"  In  Shaw  v.  Robinson.  50  Neb,  403,  ^l^j  ^15* 
the  court  made  the  following  interpretation  of  Section  107:  "lie 
are  of  the  opinion  that  the  dissolution  contemplated  in  the  abore 
statute  is  the  voluntary  dissolution  provided  for  by  the  two-tbi.rds 
vote  of  the  members  of  the  corporation  under  section  134,  chapter 
l6.  Compiled  Statutes,  or  the  expiration  of  limitation  of  charter, 
the  loss  ©f  membership,  the  surrender  cf  its  franchise  as  a  cor- 
poration, or  forfeiture  by  nonMiser  or  misuser  described  in  2 
Morawetz,  Private  Corporations,  p*  1005>  2  Beach,  Private  Corpor- 
ations, sees,  780,  782,"  Defendants  have  made  a  strong  argument 
in  support  of  their  contention  that  Section  I07  would  not  apply 
even  if  this  appeal  were  to  be  determined  upon  plaintiff's  plead- 
ing and  proof.   Defendants  state  that  the  sole  purpose  of  the 
Nebraska  statute  is  to  provide  for  the  transfer  of  title  of  the 
corporation's  assets  upon  its  de  ^ure.  dissolution^  that  the  section 
did  not  Intend  to  create  a  trust  relationship  between  the  cor- 
poration's creditors  and  its  directors  v/hereby  the  former  could 
compel  the  latter  to  account  for  alleged  wrongs  committed  by  the 
directors  during  their  terms  ©f  office  at  a  time  prior  to  dissolutioni 
that  Section  107  does  not  intend  to  establish  a  standard  of  conduct 
fixing  the  duties  of  the  directors  while  managing  the  corporation's 
affairs;  that  plaintiff's  pleading,  count  II,  alleges  "that  the 
cessation  of  business,  sale  or  other  disposal  of  all  assets,  and 
the  removal  of  all  officers  and  directors  from  the  State  of  Nebraska 
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^^I<^  ^-M-^  ^£0-{i>  ttH&n  0^  ^.goe/tlcfoH  .y  Wi;xfe  nl     "  .loftifiri^t  II  ;tmjoO 

:"'JOI  0ol;t»®B  lo  fl©l;fB;fsiq  16:^X11:  siii:«AoIIol  ari*  sbsm  fiuot  sri;t 

»vodB  sjd;t  nl  fte^jBlqcre^noo  0ol;JifIO8ell)  sii;)-  j-jarid'  nolalqo  »d&  lo  ♦tib 

■Urfcf-Qw*  9di  -^df  Tol  fcftfelvoaq  noldxiIosElfc  i£;ifl;tfiuIov  sdi  ei  ©^totscfa 
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cJ-jiejiKjagx:  sflO"£i-E  s  ohjsm  evaxl  scfflfiibnel^d     ",S&'^  ^08^  , bose \ eiiolcf js 
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toutmo  lo  t^sfcoiij-a  s  xialXdaitse  o^  fenstfll  ion  aeof)  ^OX  aolJ^oeB  ;tarfi 

'IIoi.t^J'Ioq1oo  ©c;*  snlssflBic  olld^  zitStKnttb  ed^  lo  asl^irb  ©rii  S'Lbcll 

edi  &Bdt''  e^aeXXa  ^II  inmo  ^sfiiJbjBsXq  s^Tilinl&iq  tBd&   jsrtlflllB 

£«£  ^s^toaes  XXs  lb  Xxj«oq8lf)  i^iM^  io  ©Ire  (,^2e(5nXsx;cf  lo  noX:fs82eo 
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on  said  31st  day  of  December,  1931^  constituted  a  dissolution  of 
said  corporation,"  within  the  meaning  of  Section  107,  but  tbitt 
even  if  this  theory  of  plaintiff  could  be  sustained,  neverihelesJ, 
she  has  not  shown  that  the  diractors  on  December  31,  1931>  or   at 
any  time  subsequent  thereto,  came  into  possession  of  any  assets 
belonging  to  the  Kebraska  corporation.  Plaintiff  has  not  made  a 
very  satisfactory  answer  to  defendant's  argument.  Her  counsel 
state  that  "it  would  be  difficult  to  duplicate  a  more  careful 
plan  of  systemgtic  looting  of  a  corporation  v/ith  complete  dis- 
regard of  the  claims  of  creditors  and  of  the  rights  of  this  plain- 
tiff than  was  perpetrated  by  defendants."  Defendants  answer  this 
statement  by  saying  that  if  they,  as  directors,  were  guilty  ©f 
mismanagement  and  fraud,  they  v/ould  be  liable  for  such  conduct, 
but  not  under  Section  107,  and  that  in  any  event  the  charge  inp- 
volves  a  disputed  question  of  fact.  Plaintiff  contends  that 
defendants  performed  such  acts  as  brought  them  within  the  scope 
of  Section  lG7j  that  the  facts  show  "a  calculated  plan  to  cause 
dissolution  and  the  winding  up  of  the  corporation,  and  the 
Nebraska  statute  is  therefore  applicable,"  Defendants  answer 
this  contention  by  stating  that  the  said  section  does  not 
apply  even  under  plaintiff's  theory  of  fact,  but  that  in  any 
event  the  charge  involves  disputed  questions  of  fact.  We  have 
concluded,  however,  that  it  is  not  necessary  for  us  to  now  pass 
upon  the  question  as  to  m^hether  or  not  Section  I07  applies  to 
plaintiff's  case  as  alleged  in  count  II,  and  that  it  may  not  be 
necessary  for  us  t©  pass  upon  that  question  should  this  case 
come  before  us  again* 

In  our  judgment  the  contention  of  defendants  that  in  any 
view  of  the  question  as  to  the  application  of  Section  IO7  there 
are  material  issues  of  fact  that  must  be  submitted  to  a  ^xxrj  is 
a  meritorious  one.  Both  parties  agree  that  the  corporation  was 
solvent  at  the  time  the  dividend  was  declared.  Plaintiff  charges 
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-    *'      iQlqsRoo  jdilw  xioi,;,«Toqrioo  s  lo  gxiWooX  o±:fsflie»t8-^a  1o  ajslq 
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^tjsasbaoo  iitas^  lol  sldsil  ecf  Jblxrow  YS-ri-^    ifijusi^  jbias  ia9a»^utMis&tm. 

-Ill  9gi£xIo  ofij   J-nsv5  Yos  nl  ^sx{^  .bnjs  ^^01  noicrose  leiua:/  joh  cfircf 

j-sjrfd-   S5fl9d-itoo  'll±JfliuiX*J     .i'Ofil;.  lo  noiJaeup  bQinii^lb  s  esvlov 

sqo^s  sjrfd^  uJuld-Jiw  flrsit?  ^rigi/oicf  as  a  Job  riojja  bectiolisq  aJ-rxsiuielofi 

©aj;  •-il^  &0j-«X0oIso  s"  worle  aJ-osl  sri:^  J-firiJ    {^01  nojtioea  lo 
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iswSns  adriGfeaslrCI     "  .elcfsollqqs  siolsnatiJ'  ai,©;fx;d'j*ta  j^isfi^dsMtjf? 

:lofi  aeoD  noxJ-ose  £)i;;^E  ejctt  dsxlct  gnxd-ficfa  ^^  nolJ-xxoJ-noo  exil:J" 

XQJR  ^i.  uBfL-     L'ti  ^oo;:;!  lo  xiosrU  e'lliJnliilq  lebno  nj?v9  xlqqjB 

9Vad  o"     .003?.  lo  anoi^sewp  £»o:fjj-qaii>  eevlovnl  ©sofiilo  silj  cinevs 

«asq  won  oj  axf  lol  -^ivusasoon  ioa  ax  J'l  cfjsxij   ^asTSwoii  ^^bobisLoaoo 

oi  aeilqqs  VOI  rioldoaS  ion  -xo  'lerij-axiw  oJ-  as  nojtd s©up  BtH  fioqi; 

9cf  j-ofi  \sm  J-±  d'MJ-  Ji>iis  nil  itwoo  at  b's-g^li^  as  easo  a » llJtlxiiBlq 

s2-eo  elflu  iilxroria  noltfaeup  '^nkii  aoqu  asiiq  oJ   au  lol  xissaeoan 
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■\Cafi  ni  j-arlJ-  ac^nebfiolojb  lo  noiJ-necfnoo  sjdcT  d-ijscslJirt  iiJ<^  nl 
eaexlJ  \Qi.  noid^oeB  lo  noiijfioiilqqs  »ii;t  oi  as  aolvJasxfp  eii;f  lo  wsxv 
al  Y'ii^t  ^>  "*  boJJliadxja  ©d  :tei:ffl  J-jsricf  ^obI  lo  aex/aci  Isiisd-ioai  s^a* 
eew  jxoiia^oqnoo  PdJ-  J-^d;^  »®^«  eoijijsq  jdd^oa  ..ano  auolio:tli©ffl  a 
Be8^a£to  lll;tHliij:<I     .fieuslosi)  saw  licisbjivi:!)  ©ilJ  &siXi  9Ai  i&  isi^vlo^ 
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in  count  II  that  defendants  "fraudulently  connived  together  and 
entered  into  and  engaged  In  a  coots©  of  conduct  designed  and  con- 
templated to  dispose  of  the  assets  of  the  Hartman  Furniture  and 
Carpet  Company,  a  !Jebre.ska  Corporation,  and  to  remove  said  assets 
from  Nebraska  and  put  said  assets  beyond  the  reach  of  creditors 
of  said  corporation,  and  that  these  diresctors  caused  said  GcKapany 
to  become  insolvent  in  that  the  action  of  said  directcars  and 
officers  resulted  in  the  inability  of  said  lebraslca  Corporation 
to  pay  its  debts  as  they  matured,"  ete«  Defendants  de^  that  they 
entered  into  or  engaged  in  any  such  conspiracy.  An  important     \ 
question  of  fact  is.  Was  the  corporation  made  insolvent  by  the 
action  of  the  directors  in  declaring  the  dividend.  Still  another 
question  of  fact  is.  Did  defendants  act  with  due  care  and  in  good  1 

faith  In  declaring  the  dividead,   vhether  or  not  df»fendants  decided 

i 
or  intended  to  dissolve  the  corporation,  as  claliaed  by  plaintiff^   i 

also  involves  a  controverted  question  of  fact.  Other  material  -^ 

questions  of  fact  will  likely  develop  upon  a  trial  of  the  cause. 

Plaintiff  contends  that  "the  application  of  any  rule  of  "horse 

sense*  and  eofimon  understanding  demonstrates  clearly  that  not  only 

was  tha  corporation  :3ade  insolvent  by  the  action  of  the  Board  on 

November  9»  b^t  also  that  it  was  intended  to  be  insolvent,"  and 

plaintiff  insists  that  "defendants  cannot  now  be  permitted  to  tax 

the  credulity  of  the  court  by  their  assertions  to  the  contrary  and 

to  surround  the  natural  consequences  of  their  conduct  with  a  cloak 

of  good  faith."  It  is  not  our  province  upon  this  appeal  to  express 

any  opinion  as  to  ths4  weight  of  the  evidence  or  the  cr'^dibility  of 

the  affiants.  If,  as  plaintiff  contends,  "it  would  be  difficult  to 

duplicate  a  more  careful  plan  of  systematic  lootij^  of  a  corporation 

with  complete  disregard  of  the  claims  of  creditors  and  of  the  rights 

of  this  plaintiff  than  was  perit>etrated  by  defendants,"  plaintiff 

will  undoubtedly  prevail  upon  a  trial  of  the  cause  before  a  jury 
if  she  proves  the  said  plan  of  looting,  aad  in  this  connection 
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nan  I'-rij'Pia''-     s-i-'Vi.  : -u:::  xl^ia'^^JUsbaAiV  ziajtba^l^b  isd^  11  :ttwoo  at 

«<i^o  baa  bsufi'srSj  teaftrroro  "i©  »e«rao  £  xtl  itesisafi^  Jbaw  oJaJ;  ti^iBifio 

Sob  siiKfiit^u/^i  a^cKtisH  «jiu  lo  ac^ftass  oifcf  1©  eBoqtli)  oi  be^alqjB»i 

raold'B'Soq'iaO  Erf^e^di?*^!  hl&B  lo  '(j-^illdafli  «ri;f  at  b9iSJ}9«^•i  eieoltlo 
'Srerli  isri:?  x^^^  atn&bn^t-?^     .ajs  "^ fasiwJ .ecj  xsfi-    ee  aJ-cfsfi  a*!  %aq  Ou^ 

srfd"  Y*f  c^fls^Ioasl  ©fes^f!  HelJ'^ieq'ioo  sAt  mW  ^al  ^©sl  lo  aolittBup 
%if£l:^ocs  IXt^8     .Msfeiviib  ©£i:^  ^i^alo-b  ai  aiioi09rlb  ssii  lo  aolioa 

l&ltf^ifsm  'i^dxfO     .j-^fil  lo  flot^ae*^  b©^T:«voi^«Boo  &  aevloviii  oala 

««8iLJso  5d:>   lo  XjBlTvf  «  noejii  qolovafc  xl^^lL  lliM  tfoisl  lo  afroJ^asjjp 

saiod*  1©  ©Ixn  Y^«5  ^  a!&±tu9tl(tq&  ©iCi"  ^eifir  sborc^coo  lliJniifiX^ 

Igo  .ton  isM  xlij&9lQ  E&i isi^ sa^tBob  -^aUiRsiui&bms  aosmoo  kOiB  '©anea 

no  fc»iJ80S  ©iiJ  lo  no i^ 0X5  ©ilJf  x<^  .Juftvloanl  ©tafi:  «o±#«ioqioo  adit  esw 

l«a  ",.txrsvIo8nl  9cf  oct  bi^haBini  zm  Si.  :imii  oaX*  ctxfd  ^^  i&cioisvo?! 

xfid"  orf  jbe^a-iflPi!^  ©d  w©fl  vfonnao  a;taa£«»lRfi"  ^^sid'^  eiaiarLi  llldlxiljftlq 

:aolo  &  dit^  ioisbntov  il^Jr  lo  zemteop»9aoo  l&iss^sa  94^  fiauoiiifa  o;t 

-S'Siqx®  ojf  X«»qqfi  8l:^:f  noqjtf  ©sfilvo^  ijsfo  ^oe  cl  d"!     ".xfcHsl  fwoa  lo 

lo  x^iJ^efi*^ie  ^^  if^  54sn'i3iv»  »x!Ei  lo  tiJjl^w  «jijr  oj'  as  aoXxiJuio  x^ia 

oi  Jluof^llb  f^6  blmr^  ^l**   ^sbn&fmo  lli^nlsXq  ajs  ^11     .ac^Jiailla  sdt 

aottBv:>q%OD  .^  lo  gjsljooX  oli^«i»^er^a  lo  oaXq  Xuls^iflO  »9©«  m  9i&ollqvb 

aJ-ifgli  exJ:t  lo  has  sio^Xb^Trs  to  eisisX*  ad*  lo  M:i^«7BiJt>  9S9lqmo  dttv 

lllfnlRlq  ",8in»fcH«lefe  x^^  h^:^^s'iS^q'f»^  Bam  aadi  lli;^aiaiq  eldcf  lo 

yrsssi  a  aiol&cf  eaxriso  s^d^  1©  Xjeli^f  a  iK)q«  Xl^vdiq  Xifc»^«**^o^^s0  XXlw 

aolio^mioo  elri.'t  nl  fcijjs  -istfii^ocX  to  a&La  bi&t  erf*  E9V©to  sdM  11 
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it  will  be  remssibered  that  defendants  concede  that  plaintiff 
can  recover  if  she  proves  the  allegations  of  count  I« 

Defendants  have  raised  and  argued  a  number  of  other 
contentions,  but  it  is  unnecessary  for  us  to  pass  upon  the 
same. 

The  summary  judgment  of  the  Superior  court  of  Oook 

county  is  reversed,  and  the  cause  is  remanded  with  directions 

that  defendants  be  allowed  a  t-rial  by  ;Jury. 

JITOGICEIIT  RSTISSED,  kW 

CAUSE  RSMAMDSD  IVIxK  DIRECTIOHS* 

Sullivan,  P.  J.,  and  Friend,  J»,  concur. 
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•  9CIS8 


4-1989  '  ...-'^^' 

mkm'KQS,   a  minor,  by  EYE^IS       ) 

KOS,  his  Mother  and  next       )  .  /   / 

friend,       '^  ----... ^        )   APPEAL  FRQII-^P^OR 

Appellant^.   )         "  X   ^-^ 

"^■^-^  COURT  CFJ^^OK  CO-ONTY, 

V.  /■  )   '•^^, 

) 

TRAM.  LlWOm,/  ) 

,/    Appellee,     )  "'--...^^ 

Ml,  JTJSTJ€S  SCAIffLAN  DELIVliRSD  THE  OPIFIOF  OF  'lim   COUH^, 

Pl&intiff,  a  minor,  sued  to  recover  damages  for  injuries 
alleged  to  hrive  been  sustained  by  him  when  he  was  struck  by  a 
motor  vehicle  owned  and  driven  by  defendant.  A  jury  returned 
a  verdict  of  not  guilty  and  plaintiff  appeals  from  a  judgment 
entered  upon  the  verdict. 

Ho  point  is  made  as  to  the  pleadings.  Plaintiff's  theory 
of  fact  is,  tliat  "1,  The  plaintiff,  a  15^-year-old  pedestrian, 
was  crossing  a  public  highway  (Western  Avenue)  in  th?;  City  of 
Chicago,  from  east  to  west,  at,  or  near,  the  south  crosswalk  of 
25th  Sti'oet,  In  daylight  (about  91 30  A.M.)  on  a  rainy  day,  2, 
After  safely  reaching  the  raised  platform  of  the  *  safety  island », 
and  seeing  no  auto  within  the  north-bound  street  car  track,  upon 
looking  to  the  south  before  leaving  the  so-called  »safety  island', 
plaintiff  proceeded  on  until  in  between  the  norxh-bcund  and  south- 
bound street  car  tracks,  where  he  looked  to  the  north  to  ascertain 
if  there  was  any  south-bound  traffic,  3»  'i'here  being  no  south- 
bound traffic  plaintiff  resuiaed  his  crossing  and  x?as  struck  by 
defendant's  automobile  going  north  in  the  south-bound  track  -  no 
previous  warning  of  bell  or  horn  of  any  kind  having  been  given, 
at  a  speed  of  40  lailes  per  hour  -  with  the  resultant  injuries 
complained  of,  and  the  incidsntal  expenses  claimed."  Defendant's 
theory  is  that  before  and  at  the  time  of  the  accident  he  was  pro«- 

ceeding  northward  on  the  northbound  street  car  track}  that  he 
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first  saw  plaintiff  when  his  ear  was  about  200  feet  south  of 
plaintiff;  that  plaintiff  vv'as  then  standing  upon  tha  safety  Island 
and  was  facing  north;  that  he  had  an  uiahrella  under  his  armj  that 
when  defendant  first  saw  plaln-clff  he  sounded  his  horn  as  a  warning; 
that  when  defendant's  car  was  about  ten  feet  south  of  plaintiff,  the 
latter  turned  to  the  west  and  started  walking  across  the  street  in 
front  of  defendant's  carj  that  defendant  applied  Ms  brakes  and 
swerved  the  car  slightly  to  the  left  but  that  the  right  front  fender 
and  lamp  came  in  contact  with  plaintiff j  that  defendant  stopped  the 
cs.r  in  not  more  than  20  feet  after  the  impact;  that  as  defendant 
was  approaching  25th  street  and  before  he  reached  the  safety  island 
the  car  was  going  2^  or  30  miles  an  hour,  iftsr  the  accident  de- 
fendant picked  up  the  boy,  put  him  in  defendant's  car  and  took  him 
to  the  hospital.    -  '". 

fhe  follovsdng  are  the  contentions  i^de  by  plaintiff:  "I, 
The  Court  erred  in  its  rulings  upon  the  admission  of  evidence,  II, 
The  Court  coBBJiitted  prejudicially  reversible  error  in  the  instructing 
of  the  jury.  Ill,  Counsel  for  the  defendant,  in  the  trial  of  the 
case,  was  guilty  of  improper  conduct,  calculated  to  arouse  the 
passion  and  prejudice  of  the  jury,  to  the  prejudice  of  the  plainr- 
tiff," 

It  will  be  noticed  that  the  able  and  experienced  counsel 
for  plaintiff  do  not  contend  that  the  verdict  is  against  the  mani- 
fest weight  of  the  evidence.  Indeed,  they  make  no  contention  that 
the  verdict  was  not  fully  justified  by  the  evidence.  However, 
before  passing  upon  the  points  raised  by  plaintiff  we  have  seen 
fit  to  read  carefully  the  entire  evidence  and  as  a  result  of  our 
consideration  of  the  same  we  have  reached  the  conclusion  that  any 
honest,  intelligent  Jury  would  have  been  obliged  to  return  a  ver- 
dict of  not  guilty  under  the  facts  and  circumstances  in  evidence. 
While  we  are  not  required,  on  this  appeal,  to  consider  what  damages 
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were  sustained  by  plaintiff  as  a  result  of  the  accident,  we  have  no 
doubt  that  certain  evidence  that  bore  solely  upon  plaintiff *s  alleged 
injuries  tended  strongly  to  injure  his  case.  It  appears  that  while 
plaintiff  was  in  the  court  room  during  ths  trial  he   used  a  crutch, 
and  that  he  used  it  in  taking  the  witness  stand;  that  he  also  used 
the  crutch  in  going  about  the  court  building.  Plaintiff  testified 
that  he  had  used  one  crutch  "just  about  two  weeks.  Before  that  I 
used  two  crutchesj"  that  he  used  a  crutch  whenever  he  walkedj  "my 
leg  doesn't  exactly  give  way  but  it  isn*t  very   strong,  so  that  I 
couldnH  walk  without  it,  I  couldnH  run  or  anything  of  that  sort," 
Defendant  offered  evidence  that  proved  beyond  a  reasonable  doubt  that 
plaintiff  returned  to  his  home  on  the  evening  of  the  day  that  he 
testified;  that  five  iainutes  after  his  return  he  left  his  home  and 
walked,  without  a  crutch,  seven  blocks  to  a  moving  picture  theatre. 
Neither  plaintiff  nor  any  other  witness  attempted  to  rebut  this 
evidence  and  plaintiff's  counsel  was  forced  to  take  the  position 
before  the  trial  court  that  this  evidence  should  not  be  admitted  . 
because  it  merely  impeached  plaintiff  upon  an  immaterial  matter. 
In  support  of  the  contention  that  the  court  erred  in  its  ruling  upon 
the  admission  of  evidence  plaintiff  argues  that  the  ^rial  court  erred 
in  admitting  this  evidence,  as  it  merely  impeached  plaintiff  upon  an 
imaaterial  collateral  matter.  The  following  answer  of  defendant  to 
plaintiff's  argument  meets  with  our  approval:   "This  boy  came  before 
the  jury  using  a  crutch.  He  said  he  couldn't  walk  without  a  crutch. 
He  said  he  used  it  to  help  both  legs.  He  said  he  did  not  know  whether 
he  could  walk  on  his  left  leg  without  a  crutch  because  he  had  never 
tried.  In  any  event  he  wanted  the  jury  to  believe  that  he  was  so 
crippled  that  he  could  not  get  along  without  a  crutch.  He  did  that 
to  gain  their  sympathy  and  fool  thegi  and  defraud  the  defendant,  *  «  * 
He  could  walk  without  it.  He  knew  that  he  could  but  swore  that  he 
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couldn't.  His  counsel  says  this  was  iiamatGrial  and  the  defendant 

had  no  right  to  show  that  he  was  deliberately  deceiving  the  Jury  in 

an  effort  to  defraud  the  defendant."  Plaintiff  further  contends 

that  the  error  of  tha  trial  court  in  admitting  defendant's  evidenise 

was  aggravated  by  the  fact  that  "after  defendant  closed  his  case  in 

chief,  plaintiff  then  attempted  to  introduce,  in  rebuttal  of  the 

defendant's  motion  pictures  of  the  functioning  of  the  right  leg, 

a  group  of  X-ray  photographs  of  the  bony  structure  of  the  same  right 

leg  taken  from  the  accident  thereto  clear  up  to  the  time  of  trial," 

and  that  the  trial  court  erred  in  sustaining  defendant's  objection 

thlff 
to  gck&imllir.8-aAa.  evidence.  There  is  no  merit  in  this  contention.  The 

trial  court  properly  ruled  that  "the  only  question  on  rebuttal  in 
regard  to  this  evidence,  as  I  take  it,  is  a  question  of  whether  he 
did  or  didn't  walk  without  a  crutch.  And  not  the  condition"  of  the 
leg. 

As  to  plaintiff's  point  II,  that  the  court  committed  rever- 
sible error  in  instructing  the  Jury,  plaintiff  first  contends  that 
the  court  erred  in  giving  to  the  ;Jury  at  the  instance  of  defendant 
seven  instructions  bearing  upon  the  subject  of  plaintiff»s  contribu- 
tory negligence,  ?;hen  only  one  iTistructlon  was  given  upon  behalf 
of  plaintiff  upon  the  same  subject.  We  find,  upon  examination  of 
the  record,  that  plaintiff  asked  the  court  to  give  fifteen  instruc- 
tions to  the  jury  and  that  the  court  gave  all  of  them.  The  court 
gave,  at  the  instance  of  defendant,  fourteen  instructions.  We 
have  seldom,  if  ever,  had  before  us  a  record  in  a  personal  injury 
case  where  the  plaintiff's  given  instructions  outnumbered  the 
defendctnt's  given  instructions.  Some  of  plaintiff's  instructions 
were  long,  and  there  is  no  point  made  that  they  did  not  fully  and 
fairly  present  to  the  jury  plaintiff's  theory  of  law.  Plaintiff 
does  not  complain  that  the  seven  instructions  do  not  correctly  state 
the  law,  but  it  is  argued  that  there  was  needless  repetition  that 
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brought  the  question  of  the  exercise  of  care  by  plaintiff  too 

prominently  before  the  jury.  Six  of  the  seven  instructions 

presented  different  aspects  of  the  question  of  plaintiff's 

contributory  negligence  and  one  of  the  seven  instructions  was 

a  repetition  of  another.  In  Carsonf  Pirle^  Scott  &  Co«  v.  Chicago 

Rys>  Co.,  309  Ill»  346,  352,  the  court  states: 

"There  were  five  instructions  given  stating  the  rule  of  law 
that  required  Martin  to  exercise  ordinary  care  for  his  own  safety 
and  advising  the  jury  that  the  plaintiff  could  not  recover  if 
Martin  failed  to  exercise  such  care.  The  instructions  correctly 
stated  the  law,  and  the  objection  made  is  that  there  was  needless 
repetition,  bringing  the  question  of  the  exercise  of  care  by 
Martin  to6  prominently  before  the  jury.  That  was  one  of  the 
material  Issues  in  the  case,  and  while  needless  repetition  may 
give  undue  prominence  to  some  matter  to  which  the  instructions 
relate,  these  instructions  presented  different  aspects  of  the 
question.  The  elaboration  ©f  the  rule  in  different  instructions 
did  not  add  anything  material  to  the  defense,  but  as  there  was 
nothing  incorrect  in  them  they  are  not  ground  for  reversal," 

We  find  no  substantial  merit  in  plaintiff's  contention  that 
the  court  erred  in  giving  to  the  jury,  at  the  instance  ©f  defend- 
ant, instructions  Kos,  9,  10,  11,  15  and  16, 

Plaintiff  contends  that  counsel  for  defendant  was  guilty 
of  improper  conduct  calculated  to  arouse  the  passion  and  prejudice 
of  the  jury  to  the  injury  ©f  plaintiff,  've  have  carefully  con- 
sidered the  argument  of  plaintiff's  counsel  in  support  of  this 
contention  and  we  are  satisfied  that  there  was  nothing  in  the 
conduct  of  defendant's  counsel  that  had  any  effect  in  bringing 
about  the  verdict  retmrned  by  the  jury.  This  case  was  tried  by 
an  able  and  careful  judge.   Plaintiff  lost  the  verdict  because  it 
clearly  appeared  from  the  evidence  that  his  claim  lacked  merit* 
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The  Judgment  of  the  Superior  court  of  Cook  county  should 
be  and  it  is  affirmed, 

JTJDGMSHT  AFFIRMED* 

Sullivan,  Pe  J«,  and  Friend,  J»,  concur. 


ptBifSnoo  ^,T.  ,feK«l^  bm  ^,t.  «1  ^niivillxj'. 
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PEOPLE  GFTIE  STATE  OF  _^^f' 

ILLINOIS,  _^       ) 

Defendant  in  l^ef,  )     mWR  TO  CRIMpAL  GpURT 

▼,  y^  "-^-.J  OF  COQI^OUKIY 

j,^'  ;    '""■■■"1,-  '^V  /..'^i 

EOSA  WEDGl,   /  )   '"""""' 

Plafntlff  in  Error.    ) 

MR,  pSfici  SCAKLAN  DELIVERED  THE  OPIKION  OF  THE  COtfRl.  1 

On  July  23,  1941,  defendant  was  arrested  "by  the  ^.llage 
aarshal  of  the  Village  of  Westchester,  Cook  county,  Illinois, 
for  failure  to  stop  at  a  stop  sign  as  required  by  the  statute 
of  the  State,  TiTtien  the  case  was  called  for  trial  before  a  police 
laa.gistrate  of  said  Village  defendant  requested  a  change  of  venue, 
which  was  granted,  and  the  case  was  sent  to  a  police  magistrate 
of  Broadview.  ?ihen  the  case  was  there  called  for  trial,  defend- 
ant requested  a  trial  by  a  jury;  a  Jury  was  called,  the  evidence 
heard,  and  a  verdict  was  returned  finding  defendant  guilty  as 
charged  and  a  fine  of  five  dollars  was  assessed.  Defendant 
prayed  an  appeal  to  the  Criminal  court  of  Cook  county  from  a 
judgment  entered  on  the  verdict,  and  thereafter  the  case  came  on 
for  trial  in  that  court  before  Judge  Dunne,  at  v/hich  time  defend- 
ant requested  that  the  case  be  submitted  to  the  court  without  a 
jury,  whick  was  done.  The  trial  court,  after  hearing  the  evidence 
submitted  by  both  sides,  "found  the  defendant  guilty  as  charged. 
Pine  of  $5.00  and  all  costs  imposed  by  the  Village  of  Westchester 
affirmed,"  Defendant  sues  out  this  writ  of  error  to  review  the 
ji^idgment  of  the  Criminal  court. 

Defendant  contends  tliat  "the  evidence  in  this  case  taken 
as  a  whole  does  not  establish  the  defendant's  guilt  beyond  a 
reasonable  doubt."   The  main  argument  in  support  of  this  conten- 
tion is  tliat  the  village  marshal  arrested  her  "not  because  she 

failed  to  stop  at  a  stop  sign,  but  merely  out  of  spite  and  out 
of  an  unfriendly  feeling  that  he  for  some  time  harbored  against 
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her,"  It  is  sufficient  to  state  in  answer  to  this  argument  that 
if  the  finding  of  guilty  was  bas>ad  upon  the  testimony  of  the 
village  marshal  alone  there  might  be  some  force  in  the  argument, 
but  the  record  shows  that  the  testimony  of  the  village  marshal 
that  defendant  failed  to  stop  her  automobile  at  the  stop  sign 
located  at  Westchester  Boulevard  and  Roosevelt  Road,  a  Staijie 
highway,  is  fully  corroborated  by  the  testimony  of  T,  J,  Bullock 
and  John  Parker,  two  disinterested  witnesses,  neither  was  a  friend 
nor  an  acquaintance  of  the  village  marshal  at  the  time  in  question 
and  both  v;ere  subpoenaed  to  testify  in  the  case.  ?^hlle  defendant 
bitterly  attacks  the  testimony  of  the  village  marshal  she  makes 
little  reference  to  the  testimony  of  Bullock  and  Parker.  Defendant 
had  conducted  a  tavern  in  Hill&ide  for  about  six  years  and  she 
closed  it  on  the  morning  in  question  at  3  o'clock.  The  alleged 
offense  took  place  about  3*30  a»m,,  when  she  and  one  Ted  Bowden 
were  riding  in  her  automobile.  She  testified  that  "we  were  just 
riding."  She  had  known  Bowden  for  years.  He  was  a  guitar  player 
who  entertained  defendant's  customers  on  Saturday  nights.  Defendant 
did  not  pay  him  for  the  entertainment  but  he  made  "money  by  passing 
the  hatj"  defendant  allowed  him  to  keep  whatever  money  be  obtained 
in  that  waj»  Defendant  testified  that  when  she  arrlred  at  Roosevelt 
Road,  where  there  was  a  stop  sign,  she  came  to  a  complete  stop^ 
Bowden,  alone,  corroborated  this  testimony, 

"Where  a  cause  is  tried  without  a  jury  the  law  has  committed 
to  the  trial  judge  the  determination  of  the  credibility  of  the  vdt- 
nesses  and  of  the  weight  to  be  accorded  to  their  testimony,  and 
where  the  evidence  is  merely  conflicting  this  court  will  not  substi- 
tute its  judgment  for  that  of  the  trial  court.  People  v.  Overbey. 

362  111.  4885  People  V.  Sclales,  353  id.  I69."  tPeonle  v.  Ristau. 

363  111.  583,  589.) 

Defendant  has  had  two  trials  upon  the  instant  charge.  In 
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the  justice  court  she  demanded  a  jury  and  the  jury  found  her 
guilty  of  the  charge.  In  the  Griailnal  court  she  requested  that 
the  case  be  tried  by  the  court  without  a  jury  and  the  trial  judge 
found  her  guilty  of  the  charge.  After  a  careful  consideration  of 
the  record  we  hare  reached  the  conclusion  that  the  finding  of 
the  trial  court  was  fully  justified  under  the  evidence. 

Defendant  contends  that  the  only  charge  against  her  in 
the  Criminal  court  was  that  she  failed  to  stop  at  a  stop  sign; 
that  the  rate  of  speed  she  was  traveling  at  the  time  was  not 
material  in  th6  prosecution  of  the  sole  charge  against  her  and 
that  the  trial  court  erred  in  permitting  the  prosecution  to 
introduce  evidence  as  to  the  rate  of  speed  she  was  traveling  at 
the  time  in  question.  There  is  not  the  slightest  merit  in  the 
contention.  The  rate  of  speed  at  which  she  was  traveling  was 
clearly  a  part  of  the  res  gestae.  The  evidence  for  the  prosecution 
tended  to  show  that  defendant,  prior  to  the  time  that  she  reacted 
the  point  in  question,  was  driving  her  automobile  at  a  high  rate 
©f  speed  and  that  the  village  marshal,  v/ho  was  following  her  ear 
in  a  squad  car,  "opened  the  siren  upon  the  squad  car,"  but  tBftat 
defendant  failed  to  stop  and  failed  to  reduce  the  speed  of  her  car 
and  passed  through  the  stop  sign  at  a  high  rate  of  speed.  The  evi- 
dence bearing  upon  the  question  of  speed  was  also  material  as  it 
tended  to  show  an  intent  by  defendant  t©  disregard  the  warning  sign. 
She  was  familiar  with  the  stop  sign  at  the  intersection. 

We  find  no  merit  in  the  instant  writ  of  error  and  the  judg«-^ 
aent  of  the  Criminal  court  of  Cook  county  is  affirmed, 

JUDGMENT  AFFIRSfflD. 
Sullivan,  P,  J,,  and  Friend,  J,,  concur. 
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APPEAL  PROM  SUPMtOR  CO 
)  ""©R^igOOK  COUlfeY. 


M^i   JUSTICE  SCANLAK  DELIVERED  THE  OPBflON  C^/ THE  COUROV 
On  November  6,  194-lf  plaintiff  obtained  a  decree  of  \ 
divorce  in  the  above  entitled  cause.  On  January  19,  194-2,  de-» 
defendant  filed  a  "Petition  for  Vacation  of  Decree,"  On  January 
19>  194-2,  an  order  was  entered  denying  the  prayer  of  the  peti- 
tion* Defendant  appeals  from  that  order* 

We  have  seldom  had  before  us  an  appeal  that  was  so  lacking 
in  merit.  The  present  counsel  for  defendant,  who  did  not  repre- 
sent him  upon  the  trial  of  the  cause,  ask  that  the  decree  of 
divorce  be  reversed  and  the  cause  remanded,  although  the  appeal 
was  taken  from  the  order  of  January  19,  194-2,  Two  points  are 
raised  in  support  of  their  contention  that  the  decree  of  November 
6,  194-1,  be  reversed:  one^  "The  testimony  of  the  plaintiff  and 
her  two  witnesses  was  insufficient  as  a  matter  of  law  to  authorize 
the  trial  court  to  make  a  finding  in  the  decree  that  defendant 
was  guilty  of  extreme  and  repeated  cruelty  as  alleged,"  and  the 
said  testimony  was  "false  and  untrue;"  and,  two,  "The  court  lacked 
Jurisdiction  to  pass  on  the  property  rights  of  the  litigants 
herein, " 

On  November  J,  1941,  plaintiff  filed  her  amended  complaint 
for  divorce,  in  which  she  alleged  that  the  defendant  had  been  guilty 
of  extreme  and  repeated  cruelty  toward  her,  in  that:  On  Augustl5^ 
1941,  he,  without  cause,  struck  her  about  the  body  violently,  in- 
juring her  and  bruising  herj  that  on  September  23^  1941,  defendant, 
without  cause,  struck  her  about  the  body  violently,  injuring  her 
and  bruising  her|  that  on  September  24,  1941,  he  threatened  her 
with  physical  violence;  that  on  October  27,  1941,  he,  without 
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cause,  struck  her  about  the  arm  and  thrust  her  roughly  aside,  Ieb- 
Jurlng  and  bruising  her.  On  the  same  day  that  the  amended  com-, 
plaint  was  filed  defendant  filed  his  answer,  in  which  he  denied 
that  he  had  been  guilty  of  the  acts  of  cruelty  charged  in  the 
complaint,  and  at  the  same  time  the  parties  filed  a  written 
stipulation  that  the  cause  be  set  down  for  an  immediate  hearingj 
aisd  still  upon  the  same  day,  the  cause  came  on  for  hearing  before 
Judge  Sabath,  Defendant  was  represented  by  Attorney  Bryant,  who 
has  taken  no  part  in  this  appeal.  Plaintiff  testified  that  she 
separated  from  defendant;  that  he  struck  her  on  September  23,  194-1, 
and  struck  her  again  on  October  27*  194-1,  and  that  on  each  of  these 
occasions  she  gave  him  no  cause  to  strike  her.  She  also  testified 
that  he  was  cruel  to  her  at  other  times.  Her  testimony  as  to  the 
said  acts  of  cruelty  was  corroborated  by  two  witnesses.  Defend- 
ant's counsel  did  not  cross— examine  plaintiff  nor  either  of  her 
witnesses.  Defendant  offered  no  evidence  in  rebuttal,  ^Ihlle 
plaintiff  was  upon  the  stand  the  following  occurred:  "Q,  You 
have  entered  into  an  agreement  with  your  husband  vdiereby  the  real 
estate  at  7530  Kedvale  Avenue,  Skokie,  is  to  be  awarded  to  him, 
subject  to  all  liens  and  incumbrances,  and  you  are  to  quit-claim 
all  right,  title  and  interest  in  and  to  that  property  and  he  Is 
to  pay  you  the  sum  of  One  Thousand  dollars  in  settlement  of  your 
interest}  three  hundred  dollars  in  cash,  which  you  acknowledge 
receiving  in  open  court,  and  the  remaining  Seven  Hundred  dollars 
payable  at  the  rate  of  Fifty  dollars  a  month?  A,  Yes,  Q.  The 
household  furniture  is  to  be  awarded  to  you  also?  A,  Yes,  Q* 
You  are  waiving  all  claims  for  alimony,  attorney's  fees  and  court 
costs?  A,  Yes,  Q.  You  understand  if  you  waive  your  claims  now, 
you  cannot  change  yotir  mind- later?  A,  Yes,  Q,  You  are  waiving 
all  claims  against  him  except  the  Seven  hundred  dollars  balance 

of  the  Thousand  dollars?  A.  Right*"  Defendant's  counsel  did  not 


"Maioo  &'fe£inefi!s  ©xJd'  ;Jafii  ^Bh  '^9ff,?t  qM  oD     ^n&d  ^l&JtMid  baa  'gatitsl 

i©.te©£»  Mi  rioJixiW  ci-  ^iS'W?  ':>9lll  d-nssnelsl)  fcelll  g&w  itnlslq 

tsfJl^ssii  ©ctBifcewjtei         ■'■-'"   TT^Qh  Jo8  ©d  ssjLfflo  ed^  :isidi  noiislsitiliz 
'.QlBd  'gaiiErri  TO**:  '-C   F.iyet.  --x-L^   4"S;sb  bsobb  biH  aoqs  lll:tz  baa 

^ds  ,-J   >!:}•  JbeMir^SF.t  'lllj&hmSi     ♦iij^qcj^s  8 Mi  Hi  #asq  on  n3:iB:t  sari 
ti*'-;      t-      i-ccfrxjr:  •d  jloc'iis   ^r!  ctsrl;^   {iaj3£)ns'ls&  coil  fcsiBTCsqse 

■-;•.'::<•  lo  r':  '  :6£lJ  "Dna- ^Ih^l  ^  .  i;."50  jho  aIssb  i?id  jCocrriB  bns 

,     ::?  «!^*lr'«^^  oz       .;    _  on  xffiif  svflg  eriS' ftHoJtasotxD 

v,vn:.-;.i.uv.   ..«,i„,u  :.:'■'  •--••<,  i®mQexi&  an  oirtt  bQT,9ia@  &9sd 

II  ov        ,  -r-    -  .r.tiUOd'X.    ©flO   lO   BiJJ8    odi   vo\  x&q   oi 

s""'     ,        ,    ■—      ^'     "i-floffi  s  a'Xsilot  --'■".r    'to  e^B^  sifi  ^b  eldsxsq 

■'■-'-   bsMfiwe   -u  oj  sJt  eiuoiriiirt  5Ioil©exJod 

'  f^Xi^.omllB  ic1  aalfilo  Xla  ^nlvlBw  9ts  iroY 

(...:.  "■    5na^si9£)£U!-  jsoY     »p     ,e&Y     ,A     vcieoo 

i:Oi£ii;JLsd   ;:i£iIj.j„;    .e'ii>ranri  nevo®  sjid"  iqeoxs  ittjCii  ietflssB  awislc  IIb 


-> 

examine  plaintiff  in  reference  to  her  statement  as  to  the  agree- 
ment between  the  parties,  nor  did  he  intimate  to  the  court  in  any 
way  that  the  statement  of  plaintiff  as  to  the  agreement  was  not 
correct.  Upon  the  following  day  the  following  decree  was  entered: 

"This  cause  coming  on  to  be  heard  upon  the  plaintiff «s 
amended  complaint,  and  the  answer  thereto  of  the  defendant,  and 
upon  the  stipulation  of  the  parties  hereto,  by  their  respective 
attorneys,  that  this  cause  might  come  on  for  an  immediate  hearing, 
and  the  plaintiff  appearing  in  her  own  proper  person  and  by  Harry 
X,  Cole,  her  attorney,  and  the  defendant  appearing  by  James  R, 
Bryant,  his  attorney,  and  the  court  having  heard  the  testimony 
of  the  witnesses  duly  sworn  and  examined  in  open  court,  and  upon 
other  evidence  offered  by  plaintiff  in  support  of  her  complaint 
(a  certificate  of  which  evidence  having  been  duly  signed  and  sealed 
is  filed  herein  and  made  a  part  hereof),  and  the  court  having  heard 
the  arguments  of  counsel  for  the  respective  parties,  and  being  fullj 
advised  in  the  premises.  Doth  Finds 

"That  it  has  jurisdiction  of  the  parties  hereto  and  the  sub- 
ject matter  hereof j  that  the  plaintiff  is  and  since  prior  to  the 
filing  of  said  complaint  has  been  an  actual  resident  of  Cook  County, 
and  has  been  a  residsnt  of  the  State  of  Illinois  for  over  one  whole 
year  next  before  the  filing  of  the  complaint  herein j  that  the  par- 
ties hereto  were  lawfully  joined  in  marriage  on  or  about  tbs  30th 
day  of  November,  1935*  at  Chicago,  Illinois;  that  no  children  were 
born  of  the  said  marriage;  that  subsequent  to  their  intermarriage 
the  defendant  had  been  guilty  of  extreme  and  repeated  cruelty  toward 
plaintiff,  on  to-wits  the  23rd  day  of  September,  1941,  and  on 
to-wlt:  the  27th  day  of  October,  1941,  as  alleged  in  plaintiff's 
amended  complaint, 

"The  court  further  finds  that  the  parties  hereto  are  the 

holders  of  title  in  Joint  tenancy  to  the  home  formerly  occupied  by 
the  parties  hereto  at  7530  Kedvale,  Skokie,  Illinois,  subject  to 
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mortgage  executed  by  the  parties  heretoj  that  plaintiff  has  posses- 
sion of  the  household  furniture  formerly  used  by  the  parti®s  heretoj 
that  defendant  has  possession  of  the  Packard  automobile j  that  plain- 
tiff has  been  employed  during  her  married  life  and  has  contributed 
to  the  purchase  of  the  aforementioned  realty, 

"The  court  further  finds  that  plaintiff  is  now  employed  and 
is  selfsupporting, 

"The  court  further  finds  that  the  parties  hereto  have  entered 
into  a  settlement  of  their  respective  property  rights  under  the  terms 
of  which  defendant  will  pay  One  Thousand  ($1,000,00)  Dollars  to  plains 
tiff  for  her  interest  in  the  said  realty,  to  be  paid  $300,00  cash 
and  Fifty  ($50,00)  Dollars  per  month  in  fourteen  (14)  consecutive 
monthly  installments j  that  the  realty  at  7530  Kedvale,  Skokie, 
Illinois,  will  be  awarded  to  defendant,  subject  to  all  liens  and 
encumbrances,  plaintiff  to  execute  quit  claim  deed  to  defendant  of 
her  interest  in  said  realty,  and  defendant  to  indemnify  plaintiff 
against  any  claims  or  demands  on  mortgage,  notes,  or  other  documents 
executed  by  her  on  said  realty,  or  other  indebtedness  incurred  by  the 
parties  hereto  on  said  realtyj  that  the  household  furniture  formerly 
used  by  the  parties  hereto  will  be  awarded  to  plaintiff j  and  that  the 
plaintiff  will  waive  all  claims  against  defendant  for  alimony,  attor- 
ney's fees  and  court  costs, 

"The  court  further  finds  that  the  said  agreement  is  fair  and 
reasonable  and  the  court  approves  of  the  terms  of  said  agreement* 

"On  motion  of  said  attorney  for  plaintiff,  it  is  therefore 
Ordered,  Adjudged  and  Decreed,  and  this  court  by  virtue  of  the  power 
and  authority  therein  vested,  and  the  Statute  in  such  case  made  and 
provided,  doth  Order,  Adjudge  and  Decree,  that  the  bonds  of  matrimony 
heretofore  existing  between  the  plaintiff,  Dorothy  E.  Thorne,  and 
the  defendant.  Solve  E,  Thorne,  be,  and  the  same  are  hereby  dissolved, 
and  the  same  are  dissolved  accordingly, 

"It  is  further  Ordered,  Adjudged  and  Decreed  that  defendant 
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shall  pay  to  plaintiff,  for  her  interest  in  the  aforementioned 
realty,  the  sum  of  One  Thousand  ($1,000,00)  Dollars,  to  be  paid 
Three  Hundred  ($300«00)  Dollars  immediately  upon  the  entry  of 
this  decree,  receipt  of  said  $300,00  having  been  acknowledged  in 
open  court,  and  the  balance  of  Seveh  Hundred  ($700,00)  Dollars  to 
be  paid  in  fourteen  (14)  monthly  installments  of  Fifty  ($50.00) 
Dollars  each,  first  payment  to  be  due  December  5th,  194'1« 

"It  is  further  Ordered,  Adjudged  and  Decreed  that  plaintiff 
be  and  she  is  hereby  forever  barred  from  asserting  any  claims  against 
defendant  for  alimony,  past  present  or  future, 

"It  Is  further  Ordered,  Ad;Judged  and  Decreed,  that  plaintiff 
be  and  she  is  hereby  barred  from  any  claims  against  defendant  for 
attorney's  fees  and  court  costs  incurred  up  to  the  entry  of  this 
decree, 

"It  is  further  Ordered,  Adjudged  and  Decreed  that  In  the 
event  plaintiff  is  compelled  to  seek  4he  aid  of  this  court  In  en- 
forcing  the  terms  of  this  decree,  the  court  shall  reserve  jurisdic- 
tion for  the  purpose  of  allowing  to  plaintiff  a  reasonable  sua  as 
and  for  her  attorney's  fees^  costs  and  suit  moi^y* 

"It  Is  further  Ordered,  Adjudged  and  Decreed,  that  leaTe  be 
and  the  same  herelly  is  given  to  plaintiff  to  resume  her  maiden  name 
of  Johnson* 

"It  is  further  Ordered,  Adjudged  and  Decreed  that  defendant 
be  and  he  hereby  Is  ai?arded  the  realty  at  7530  Kedvale,  Skokle, 
Illinois,  otherwise  described  as  follows:  [Here  follows  legal 
description  of  the  property]  subject  to  all  liens  and  encumbrances, 
and  plaintiff  is  Ordered  to  execute  quit  claim  deed  to  defendant  of 
her  interest  in  said  realtyj  and  it  is  further  Ordered  that  defend- 
ant shall  indemnify  plaintiff  against  any  claims  or  demands  on 
mortgage,  notes,  or  other  documents  executed  by  her  on  said  realty, 

or  other  indebtedness  incurred  by  the  parties  hereto  on  said  realty, 
"It  Is  further  Ordered,  Adjudged  and  Decreed  tliat  plaintiff 
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-a©  ft£  ^.axfpp  aJbrl^  to  hl&  &^&  2l©«je  o^   ri^XIaqaioD  ai  TiiJalfiXq  -^ridva 

-   tBsJtfJui;  sT^easi  XX£i{8  ^w&S)  sxfd''  ^-soaioab  8Jtri;j  lo  eflra-e-t  ed^J"  snlciol 

a:  s}-'"^   r.rrt>.,.-.or,.,  -.-       ""iii^xiiisXfi  o;J  gxiJbfroXXii  lo  saoqiirq  cdcJ-  lol  cold" 

♦  ;,H.uvii^  ^^«  fi!fi&  aJ^aoo  ^sesl  a'xs'niocfd'fi  ^©fi  •sol  baa 

-   tr-v     i  ^;.9e'SSo<l  f>fiB  feegfejM^bl  ^i>8rrebiO  *i«d^iPl  ai  :tl" 

tSoznHoJ.  lo 

i'.-sr-nsitij  jijiij  Doe"i09'v-  i:5nii  De3P/if,DA  ^&f»*i©b«iO  •jGdiirl  ci  ^I" 
r  ^9i3fo?f.a  ^elij-yJioS  0?^^  ;tfi  ■\f;fXa©^  t^ifcf  beL^swa  nl  Xcfeisii  ©ri  fen,*  9cf 
Xi'Titl  '^'■?oIXol  gJisK]     t^woXXol-  afi  fie^diegob  eaJtvri0rf,^o  ^sloniXXI 

lo  o^fiBiiLslafe  oj  &«0fc  fiiljsXs  :tii;p  ®;tjyo«xe  o*  fjd-xsfctO  ei  llicJ-nXaXq  fsis 

-»I>n«l«l»  isiid-  LatebrrO  ^edcJij;;!  el  tl  !«£-  jSifa-Xcei  J&iisa  nl  d'ssie.tni  laii 

no  sfcaaBef)- 10  afsXelo  xiS'S-i^aiiliiaa  lll-d'flJtssX<;r  -^Imzebal.  XXiSde  ;:fnfl 

Xaoi  £>Xfi2  060  T&il  x^f  f>»^£K)Sx»  SiJ^iitdi'jKJQiof.  'i^rid-©  no   ^asd-ou  ^osagiioiD 

,lj;tlii©'x  feist  fio  od-j-iteri  B^Xd^iBq  «£■:?•  xtf  &9trjj?0Kl  aaeitf*®:^^^^!  *ieri:^o  10 
icfittjslq  ctSi  :i   f)©sit»£!G  i)i3fi  fo»gbi;tM  ^baiefe-iO  isdS'Ufi  zl  &1^ 


be  gtiiidi  she  hereby  is  awarded  the  household  furniture  formerly  used 
by  the  parties  hereto  as  husband  and  wife. 

"It  is  further  Ordered  Adjudged  and  Decreed,  that,  other  than 
aforementioned,  all  and  singular  the  rights  of  each  of  the  parties 
hereto  arising  into  and  against  the  property  of  the  other  of  eyeary 
kind,  nature  and  description,  real  personal  and  mixed,  wheresoever 
situated,  both  personally  owned  and  in  which  each  of  them  now  has 
any  beneficial  interest  or  hereafter  acquired  by  each  of  them,  ia- 
cluding  all  household  goods  and  furnishings  now  in  the  possession 
of  either  of  the  parties  hereto  shall  cease  and  determine  from  and 
after  the  entry  of  this  decree,  and  that  neither  of  the  parties 
hereto  shall  hereafter  have  any  claim  of  right,  title  or  interest 
of  any  kind,  in,  to  and  against  the  property  of  the  other  from  and 
after  the  entry  of  the  decree,  including  all  inchoate  rights  of 
dower,  curtesy,  homestead  or  other  interest  of  either  party  in  and 
to  the  property  of  the  other  arising  by  virtue  of  the  marriage  of 
the  parties  hereto  or  otherwise,  and  including  all  contractual  or 
property  rights  now  existing  between  the  parties  hereto,  either  by 
virtue  of  the  marriage  or  hy  virtue  of  any  contractual  or  other  re*- 
lationship  whatsoever," 

Counsel  for  defendant  made  no  objection  of  any  kind  to  the 
provisions  in  the  decree,  and  it  is  perfectly  clear  from  the  record 
that  defendant,  at  the  time  in  question,  was  satisfied  with  the 
decree  and  the  "hurry-up  method"  in  which  the  cause  was  tried  and 
determined.  Ko  appeal  was  taken  from  the  decree^ 

For  some  reason,  not  disclosed  by  the  record,  defendant, 
sometime  after  the  entry  of  the  decree,  became  dissatisfied  with 
it.  In  defendant's  petition,  filed  January  19,  1942,  and  his 
affidavit  in  support  of  the  same,  he  alleged  that  the  evidence  for 
plaintiff  as  to  her  charge  of  cruelty  was  insufficient  under  the 

law  for  a  finding  by  the  court  that  he  had  been  guilty  of  extreme 
and  repeated  cruelty,  and  he  further  charged  that  the  testimony  of 


ttB^ts  xXi^tnof  ^ix/j^Jtis-ii'^  felodscuoff  »d^  fc&fciflW*  «lf  "xda^sd  arfe  ba&  stf 

R.ri^  io£C#o  ^d^fjdJ^   ,6-?>©'xc»<I  ftKii  begfeytSiA  heisbrO  i^isHivl  ei  ;tl" 

-iti^  ©rfi  "5:0  xfoHe  lo  sc^rialn  9fLt  isXnsiils  fens  lis  ^bsaottnsm.e^o'iB 

••sv©oad^&jdw  ,6s>x±«r  baa  IjaBo^isq  Ia®i  ^nold^qlioedb  fefiis  eruKtan  ^bcJbI 
oiid  won  atciij  ^.o  ftose  rfoirfw  ni  bne  b^tvno  vIIsnosTsq  xWocf  ,6»:f,sjyj'le 

-ill  ^tsBd^i  to  rfDBC*  t^  60ilup3B  isilasieri  10  J8ei«;tfll  Xal^Henaef  xna 
aolHfr^aaoq  »r?if  rrl  wort  BsxLbisifiijil  haa  afcoo^  &XofJa8iforl  1X«  snibxrlo 

haa  iRO^l  ^niitti&^sf}  £>ctfl  «8ftS3  il&ds:  otri9ii  esi^fiBq  ©ricf  lo  i«ti&l&  lo 

r^is  moil  tmi&o  siif  to  ■? T's«fltdi(|  9ri;t  c^eilissii  fcna  at   ^n±  ^6aJW  xfl^  ^o 

lo  e^risti  9iiAQdoni.  Ll^.  ^albsjiortl  ^esiosb  exld-  5o  xi^ns  9d&  isltl* 

"nfi  «±  Tfj-ifiq  i9jtf;ti:^  to  ;tes'r©;tHi  isxl^o  10  frflsjaeaoii  ^^es^fij/o  ^limob 

iO  »sei'5's«af  Qif>t  lo  ^u^tiy  ^  Sala Itb  t^riio  <wl^   Jo  Tji-trsqoiq  «itt  o,t 

to  Isij'd  oBi^tffoy  lis  gnlfiirX&flJ:  fviH  ,98Jriiri»ff;to  10  od-s'iori  aai^isq  srf^ 

Xo  T.Bd&3:&   ^oi?>isti  S9iv-i»q  9rf#  nst9w:t9rf  jnlizixs  woit  aWgli  -^vi^inqoiq 

-01  'xsrld^o  TO  IsjjJ-o,6^:feos  ijas  to  sftfiti'v  xd  10  egslTiBS  ari;^  lo  sj^tIv 

" .  levees^tariw  qJtdeaoloBl 

ari:}-  o*  Isoiai  xr:j3  lo  jaoi;J03tcfo  ok  sJbsai  d-ajbaalcf)  •rol  IseueoO 

btooQ'i  erid  tssoil  -xselo  xI;to;  l^eq  al  ;tJ:  l)na  ^asiosJb  ©rid'  nl  anolejtvoiq 

Slid-  ri.t.fcw  bs>jtle±*e8  8bw  ,«K3i;fa«fp  iii  ael^  ©fl;:r  is  ^:tasbae1<^b  i&d:f 

baa  b^tii   3 •aw  etwio  onJ-  dsht^  at  "bt&fft9«  qij-xi'^-wrf"   ©ri;*  £oc  ?»^j>eb 

^oeiosb  erij-  fiio«rl  a©il«d'  ejgw  Xsoqqs  oil     .  bs^aieresd'sb 

^;)'crfibfi«>lefe  ^bioo^i  &sii  ^frf  baeoIsBlli  ion  ^noase^  snoa  10T 

ilctiw  bollistj^.aeifc  e>fflBo»cf  ^sstosfe  ©xf;t  lo  x*i*ne  9rf;t  'lojtle  scjtrfeaoa 

aJtrl  bns  ,S4^^I  ^^I  tifii'«»X.  biRXll  ^«oJ::ticf0q  e'.trtHfcaBlob  al     ,1fl 

10I  essasbl-v©  er{;t  iadii  b«s»XIfi'9ri  ^.aftsa  €>il5  lo  ;t'soqque  al  *ivsblllfi 

9ff*  Tisbmj  ^ttslDilltrajsl  e^w  -^irX^BTii)  1»  es^ad©  T®rf  oit  as  lli^tnlflXq 

»fcstd-X9  lo  Xsfltv^  aoBc  bed  sri  i&di  :f*UBo»  ©ri:t  ^^  sci^^-t'i  b  ^ol  wsX 
o  ^ifioai:}eei  Bsit  Saat  b^^it^o  r^>{l&lMt  ed  bas   .Y^Xs^rio  b«d'fisqdi  bn£ 
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plaintiff  and  her  witnesses  as  to  the  alleged  acts  of  cruelty  was 
"false  and  untrue,"  Plaintiff  filed  an  answer  to  the  petition, 
denying  the  charges  of  defendant. 

Plaintiff  contends  that  at  the  time  of  the  filing  of  the 
petition  to  vacate  the  decree  more  than  thirty  days  had  elapsed 
since  the  entry  of  the  decree,  and,  therefore,  the  court  no  longer 
had  jurisdiction  to  vacate  the  decree.  This  contention  is  a 
meritorious  one.  It  has  been  repeatedly  held  ths^t  after  a  term 
of  court  has  expired,  the  court  has  no  authority  to  vacate,  amend 
or  modify  a  decree  except  as  to  matters  of  form  and  after  notice  to 
the  opposite  party,  and  the  Civil  Practice  Act  of  I933  substitutes 
a  thirty-day  period  in  place  of  a  term  of  court,  (See  Schmahl  v,. 
Aurora  Nat»l  Bankj  3II  111,  App,  228,  233,    Other  cases  to  the 
same  effect  might  be  cited.)  In  an  effort  to  evade  the  effect  of 
this  rule  defendant  alleged  that  the  testimony  of  plaintiff  and  her 
witnesses  as  to  the  acts  of  cruelty  ¥/as  false  and  untrue.  Even 
if  the  petition  could  be  considered  as  a  motion  in  the  nature  of 
a  writ  of  error  coram  nobis .  the  allegations  that  the  testimony  as 
to  cruelty  was  false  and  untrue  would  avail  defendant  nothing.  In 
Conway  v.  Gill.  257  111,  App,  606,  we  held  that  a  writ  in  the  iiature 
of  a  ivrit  of  error  coram  nobis  will  not  lie  for  the   giving  of  alleged 
false  testiiaony  at  the  trialj  that  where  a  Judgment  has  been  ob- 
tained through  fraud  such  fact  constitutes  a  sufficient  reason  for 
vacating  the  judgment  after  the  term  in  v/hich  it  isras  rendered,  but 
that  "the  fraud,  however,  must  be  a  fraud  comnltted  by  one  of  the 
parties  on  the  court  and  not  the  perjury  of  a  witness,"  (p.  6l2,) 
Defendant  states  in  his  petition  and  in  an  affidavit  in  support  of 

it  that  he  was  not  present  at  the  hearing  of  the  cause  before  Judge 

ed 
Sabath,  but  he  admits  that  Attorney  Bryant  represent  him  in  the 

proceeding  and  upon  that  occasion.  The  certificate  of  evidence 

was  made  a  part  of  the  decree  and  filed  in  tha  cause  with  the  decree, 
and  defendant  had  full  opportunity  to  read  the  same.  He  does  not 


_  .iol;t£j©;Jnoo  sMf     ,&&i9&b  &d^  a^f^DBT  oi  noW»lbeii.ut  bad 

z  isd-ls  isxi^  fefsii  ^Xfeo;i»»^6i  £ts»tf  Bad  cJI     .sno  aifoJtio;tJta8jB 

iiiOii^.  ,3;j.fioi;v  OCT  x^-Jt^oiiorB  oa  ajEd  itituos  sii^   ^fcaiiqxs  asri  i'mo^  to 

•'7  ooijos  T:©d-1;&  fcxiR  ffls^ol  le  eiectd^s©  oi  e«  ctqeexs  ©enoet  £  xlibofii  to 

*SLj^f5^§f.  '■^""       ,  '-5'.'^  -^o  m'lB^   -   : -^  oocj/-  est-  j^ii&q  "^alMCC^ liijU"  « 
»rl3   o:?  ee-.   ;.  ,;,.£S  ,8£^   .  ,h-  •—  **c  t^^^^^J^  I*Jgg  g^i»A 

-■-fl  i'y^  tliiiilBiG  Iv  v..u^^i-j-v.  :.;;v,j   .riw   or.       -s--'--ftt  ctas^e^eb  elui  sid^ 

lo  »'wiBn   ■        "'■'   -  •■  ;:-^  ••iuti.-a!j-j  t>d  fcXi/©©  ttoj:J-l;tfeq  ©rid'  tJt 

ttl  ,3x1!.;  jo.i  ..•nj3tesl9£)  rifiv.'s  feliiow  earinu  bim  ot.lal  zum  x^louto  oi 

ei£r;J-iiit  erf,^  ni      "  loii  aw  ^^Oo  ,qq''    .III  ^$S  ^IIIO  .V  Y#»irrioO 

i)©8»IXiJ  "So  selvj:;^  0-.-U    '10"  '  .a  -IlJtw  c^Cioa  psios  ^*ri?<  lo  &It!?  &  lo 

lol  Jioasot  ;fKsi»l?tif£  iS  ae:fiir:Ji;?«MK>c  ;f«>sl  /ioi/c  feiaail  xlai/oidc^  !)6isJta;t 

DxiJ-  lo  ??no  x<^  be^itmoo  hjs&'it  s  e<d  atssm  ^'isvswojd  ^fiiTBil  ©dcf"  .t&ad- 
(.SX^  ,q)     '♦,as«nd-±w  o  lo  XTrr^ieq  e>d&  tim  ta&  oiifoo  ailcf  no  aeio'isq 

©Sfcrl  «^ol«<J  GeeB»  srfd"  It)  3Ai:i«,o*i  ©ii;^  i&  iasz-eiq  :io£i  tsv  &d  i&dJ  i± 

©sjKoi^lv?   lo  ^aotlli'ieo  .aoiRnooo  t^iii  aoqtr  bnB  gnibseDOiq 

t98'i»e£)  esi^  iliU'w  fe^auBo  criJ  a$.  belli  ba&  B»^o&b  sdi  lo  i'x&^  b  »*>^  «^ 
3oti  zs>Qb  «)E     .©iBia  Qild-  |*»rx  oJ  i^jJ  lixccfioqQO  Iliirl  fwui  ia&bnolBb  hOB 
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state  when  he  first  saw  the  certificate  nor  doss  he  allege  that 

he  did  not  know  that  the  decree  was  entered  on  November  6,   1941 » 

Fo  charge  is  made  that  Attorney  Bryant  failed  to  protect  defendant's 

rights  in  the  cause,  Sven  if  we  had  the  right  to  consider  point 

one,  we  would  hold  that  there  is  no  merit  in  it* 

As  to  point  two:  This  would  appear  to  be  an  afterthought, 
as  the  point  was  not  made  in  the  petition.  However,  in  the  proceed- 
ings before  the  chancellor  it  clearly  appeared  that  a  settlement 
had  been  made  between  the  parties  as  to  alimony,  attorney's  fees 
and  property  rights,  and  the  decree  specifically  finds  that  the 
parties  entered  into  a  settlement  of  their  respective  property 
rights,  and  the  provisions  in  the  decree  respecting  said  rights 
are  all  in  accordance  with  the  agreement  that  plaintiff  testified 
had  been  made.  The  trial  court  had  a  right  to  assume  from  the 
testimony  given  as  to  the  agreement  and  the  attitude  of  defendant's 
attorney  in  respect  thereto  that  the  parties  had  agreed  upon  their 
rospective  property  rights,  and  the  decree  entered  in  regard  there- 
to was,  therefore,  a  decree  hy   consent,  (See  Cpnsaer  v.  vyisniewskij 
293  111*  APP*  ?29,)  As  stated  in  that  case  (p,  532):   "*  *  *  where 
an  attorney  is  the  counsel  of  record  for  a  client,  his  agreement  in 
the  conduct  and  management  of  the  litigation  must  be  considered  as 
the  agreement  of  his  client,  aiid  if  any  of  his  acts  are  without 
sufficient  authority  as  betv/een  him  and  his  client  the  remedy  of 
the  client  is  against  the  counsel,"  We  must  not  be  understood, 
however,  as  intimating  that  we  tliink  there  is  the  slightest  ground 
for  complaint  by  defendant  against  Attorney  Bryant,  Mr»  Bryant, 
heard,  without  comment,  the  testimony  in  respect  to  the  property 
agreement  and  made  no  statement  to  the  court  in  reference  to  the 
same»  If  there  had  been  no  such  agreement  made  between  the  parties 
it  would  have  been  the  duty  of  Mr,  Bryant  to  so  inform  the  court. 
The  trial  court  had  a  right  to  assume  from  Mr.  Bryant's  silence 
that  the  testimony  in  respect  to  the  property  agreement  was  true. 
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♦X*^I  t<^  isctaevov  loefe  fnii  isdi  ytotxA  ;foa  fc±fe  »x{ 

'  tiBGL  on  Bi  eiwii'  ^sxlj  cloil  Miiow  »w  ^©no 

»c09ooi:q  ex:  «fiol*±d'»q  sdcl^  at  9b.am  ioa  esw  ;tixloq  siLi  zb 

es&'  ^  aslcf'ijsq  »iW"  fl9«ir:ted  »b«in  need  Jbari 

a;3-illl'  ■  iilio&qzei  »9ir:.9B''®iA:!t  ul  Ejaolalvoriq -srfc^  has  ^8.tit3Jti 

lt&iXlB.i  Sa&ei&BX^k  ®di  dit'K  asuBbiotiOB  al  Lis  »ib 

»dS  Bioi"!  oJ  jiislT:  &  bod  -^'jjsoo  l&i%i  €>rfT     ,9bsa  xxeacf  bjcri 

usee®!  .tj^i:ld"3  ©fid'  bnfi  jn^wnee^s  &d.i  oS  zb  flsvJts  X«oalJe»d^ 

ite^i  aoqa  b&^iy^  isq  »il;f  &s^S  o^fsieri*  ^oeqaei  hI  teaio^:fs 

©'xoiii^i-  .  I'ffSiii'i   bA     (.^^   .qq^    .III  £^ 

i-xi&fii©6iS£  Ei/i  ^ifiHxio  B  ool  £>'iEOS»i  lo  Ic»ax;oc  &d:)  tt  X'^^'^^^^"  ^^^ 

wblaao  urn.  uolS&'^liil  ari^  ^c  rfuftiaegBXifija  bOB  :^ot!biioo  ^di 

^aosiil  ^  ^.l©lIs  Bid  lo  ;j£ie«&8i3JB  sn'^t 

lo  ■^I>OB2'i  siiij  d-fff»i:Js  aiw  f-ajs  mM  «&©v<:J9(i  as  •^JtTiOxWjafii  d"Jioioillii8 

^bco;}aieb  .leamioD  eii^   j^eolBS*  aJt  tn^iJo  9tii 

ix/eig  J'a«-:tfCs(J J:  i£ji^  sLnliSvt  !9w  stadW  jfll^BiaiJnx         ^     vswoil 

^d-iii5Xi      ,  .ip.B'^'Xif  "^«~fT"K>.t5A  ^8alss«  ^-flBfefielsb  "^cf  iflifiiqiBOO  TtOl 

•^^J-isqortq  sdJ  oJ   .Icsqv  (^o3!-t^a«c^  9£iS  ^insiataoo  :fi«DriJ^l'.T  ^AiB©ri 

i«iJ-  oS  ©anaif'tft'T  at  :j-ij»c:.  .tsiss^a^a  on  ^fcaa:  fine  cJ-noffissagB 

esid-'iaq  3>i!^  asswd-f^cf  f>5B.w  ;trt?='c;f*'?'i«;S  doj:;e  on  aeed  b&d  eiedi  11     .MJBe 

.tvj  L.'  sdd"  flrao".  .rdl  lo  x^nJb  edi  ao9d  evAri  bluow  &1 


(See  Joslyn  v.  Joslyn,  31?  111.  App,  IbO.)  PurtheriF.ore,  Mr, 
Bryant  made  no  objection  to  any  of  the  provisions  in  the  decree. 
The  defendant^  in  his  petition,  did  not  deny  that  he  paid  the 
$300,  the  receipt  of  which  was  acknowledged  by  plaintiff  in  open 
court.  It  is  significant  that  Mr.  Bryant  has  telcen  no  part  in 
this  appeal. 

The  decretal  order  of  the  Superior  court  of  Cook  county 
of  January  I9,  1942,  is  affirmed, 

mcw.TkL  ord':r  of  January 

19,  1942,  AFFIR^Dt 
Sullivan,  P.  J,,  and  Friend,  J,,  concur. 


Abstract 


JAMES  T.  WALKER, 


IN  THE 
^^.APPiaJLATE  COURT  0?  ILLINOIS 
FOURTH  DISTRICT 
October  Term,  A.  D.  194-2 


o 


vs. 


■•^aintiff-Appellee, 


GUY  A.    THOIVIPSON,    Truste>>^ 
Missouri  Pacific  Railroad 
Company,    a  Corporation, 


4 


ston;b,  j. 


/• 


/'Defendant-Appellant   J'^N. 


Appeal  from  the 
City  Court  of  the 
City  of  E4st  St, 
[ia(  1 11 


\ 


Plaintiff-appellee  brought  this  action  for  damages 
under  the  Federal  Employers'  Liability  A.ct  against  the  defendant- 
appellant,  in  the  City  Court  of  East  St.  Louis,  Illinois.   His 
complaint  alleged  damages  for  personal  injuries  sustained  at 
Poplar  Bluffs,  Missouri.   An  issue  was  Joined  on  the  complaint 
and  answer.   A  trial  was  had  and  plaintiff  was  awarded  damages 
in  the  sum  of  $E0,000, 

Defendant-appellant  appealed  from  said  Judgment  to  this 
court,  filing  its  record  on  such  appeal  on  the  17th  day  of  July, 
1941,  and  was  given  leave  by  rule  of  this  court  to  file  its 
abstract  and  so  forth  by  October  8th,  1941.   On  September  24,  1941, 
said  defendant-appellant  filed  herein  its  motion  to  transfer  said 
cause  to  the  Supreme  Court  of  the  State  of  Illinois,  alleging 
among  other  things  that,  as  appears  by  the  record  in  this  case, 
this  is  a  civil  case  at  law  and  did  not  arise  within  the  terri- 
torial limits  of  the  City  of  East  St.  Louis,  Illinois,  but  instead 
at  Poplar  Bluff,  Missouri,  and  consequently  the  City  Court  of  the 
City  of  East  St.  Louis,  was  wholly  v/ithout  Jurisdiction  of  the 
subject  matter  of  said  cause  for  the  reason  that  the  City  Court 
of  the  City  of  East  St.  Louis  has  not  had  Jurisdiction  of  the 


subject  matter  of  the  litigation  conferred  upon  it,  either  by  the 
Constitution  of  the  State  of  Illinois  or  by  statute,  where  the 
said  subject  matter  (i.  e.  happening  of  the  tort)  occurred  outside 
of  the  territorial  limits  of  said  City;  that  if  the  statute  of 
the  State  of  Illinois  ("An  Act  in  Relation  to  Courts  of  Record  in 
Cities,"  approved  May  10,  1901,  in  force  July  1,  1901,  as  amended 
-  Illinois  Revised  Statutes  1939,  Chapter  37,  paragraphs  333  to 
355  (a)  inclusive),  which  confers  jurisdiction  to  City  Courts  be 
construed  to  confer  such  jurisdiction  of  the  subject  matter  of 
litigation  wh<-)re  the  cause  of  action  did  not  arise  in  the  terri- 
torial limits  of  the  city,  then  such  statute  is  unconstitutional 
and  void. 

That  there  is  now  pending  in  the  Supreme  Court  of  Illi- 
nois the  cas^  of  Paul  W.  Werner  v,  Illinois  Central  Railroad 
Company,  being  niimbered  25,293  -  September  Term,  A.  D.  1941.   That 
said  cause  has  heretofore  been  determined  by  this  Court  (309  111. 
App.  292) ,  and  petition  for  leave  to  appeal  has  been  allowed  by 
the  Supreme  Court  of  Illinois;  that  after  petition  for  leave  to 
appeal  was  allowed,  the  Supreme  Court  of  Illinois  did  enter  r.n 
order  permitting  the  filing  of  an  additional  brief  and  assignment 
of  errors  covering  the  contention  that  the  City  Court  of  the  City 
of  East  St.  Louis  was  wiiolly  without  jurisdiction  to  try  said  con- 
troversy because  the  subject  matter  of  the  litigation  occurred 
outside  of  the  territorial  limits  of  the  City  of  East  St.  Louis, 
inasmuch  as  the  injury  which  was  the  subject  matter  of  the  litiga- 
tion occurred  in  Pana,  Illinois.   That  a  decision  in  said  Werner 
case  on  the  merits  of  said  contention  vrauld  be  conclusive  in  this 
cause. 

This  motion  was  taken  under  advisement  by  the  Court  and 
the  time  for  filing  of  the  necessary  briefs,  records  and  so  forth, 
for  appeal  to  this  Court,  was  extended  from  time  to  time  av/aiting 
the  decision  of  V/erner  v.  the  Illinois  Central,  supra,  by  the 
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state  Supreme  Court. 

Said  case  of  Vv'erner  v.  the  Illinois  Central,  supra, 
having  in  the  neantine  been  decided  by  the  Suprene  Court  (Werner 
V.  Illinois  Central  Railroad  Co,  379  111.  559),  said  defendant- 
appellant  on  July  7,  1942,  filed  in  this  court  its  notion  for 
leave  to  withdraw  notion  to  transfer  said  cause  to  the  Suprene 
Court.   An  extensive  statenent  of  the  cause  of  action,  pleadings, 
suggestions,  argument  and  so  forth,  is  set  out  in  said  motion  for 
leave  to  withdraw  the  former  motion. 

On  September  10,  1942,  plaintiff-appellee  filed  in  this 
court  by  leave  hereof,  his  motioii  to  deny  the  motion  of  defendant- 
appellant  for  leave  to  v/ithdraw  its  motion  to  transfer  the  cause, 
and  further  moves  the  court  to  transfer  said  cause  to  the  Supreme 
Court. 

It  is  held  in  People  v.  O'Connor,  378,  111.  249,  and 
Chicago  Title  &  Trust  Co.  v.  Village  of  Westchester,  310  111.  App. 
498,  that  under  a  motion  to  transfer  a  cause  from  an  appellate 
court  to  the  Supreme  Court,  under  the  provisions  of  Rule  47,  Chap. 
110,  P.  259.47,  Illinois  Revlsod  Statutes,  1941,  on  the  ground 
that  a  litigant  has  raised  a  constitutional  question,  it  is  the 
duty  of  the  Appellate  Court  conscientiously  to  determine  whether 
such  purported  question  is  fairly  involved,  and  whether  the  Supreme 
Court  has  settled  such  question.   The  Supreme  Court  has  at  least 
settled  the  question  that  at  the  time  this  appeal  was  filed  in  the 
Appellate  Court  there  was  a  constitutional  question  involved,  to 
wit,  the  jurisdiction  of  the  City  Court  of  East  St.  Louis  to  try 
issues  resting  on  causes  of  action  occurring  extra-territorially 
(Werner  v.  Illinois  Central  Railroad,  supra.).   That  question  is  no 
longer  debatable.   Appellant  now  takes  the  position  that  the  con- 
stitutional question  decided  in  Werner  v.  Illinois  Central  Railroad, 
supra,  is  decisive  of  all  constitutional  questions  raised  by  the 
record  before  us.   This  may  or  may  not  be  so.   We  cannot  prejudge 


what  other  questions  will  be  raised  in  the  Supreme  Court  going  to 
the  question  of  the  trial  court's  jurisdiction,  and  the  denial  of 
such  jurisdiction.  Neither  can  we  foreclose  plaintiff-appellee 
from  further  argument  on  this  subject.  We  do  not  understand  that 
to  be  the  purport  of  V/erner  v.  Illinois  Central  Railroad,  supra. 

As  we  viev;  this  record  it  is  of  little  or  no  consequence 
whether  we  deny  or  allow  defendant-appellant's  motion  to  vathdraw 
his  original  motion  to  transfer  the  cause.  With  or  without  such  a 
motion,  if  it  is  plain  to  us  that  a  constitutional  question  is 
involved  in  the  litigation,  it  is  our  duty  to  transfer  it  to  the 
Supreme  Court.  Whether  we  do  it  on  motion  of  a  party  litigant,  or 
whether  we   do  it  of  the  court's  own  m.otion  is  of  no  consequence. 

V/e  are  not  prepared  to  say  that  Werner  v.  Illinois  Central 
Railroad,  supra,  decides  all  constitutional  questions  involved,  or 
whether  the  litigants  in  this  case  purpose  to  show  to  the  court 
other  reasons  which  render  it  constitutional  for  the  trial  court 
to  take  jurisdiction  of  the  case  at  bar. 

It  follov/s  that  we  are  of  the  opinion  that  this  motion 
to  withdraw  the  original  motion  to  transfer  the  cause  should  be 
denied,  and  that  this  cause  should  be,  and  it  is  hereby  transferred 
to  the  Supreme  Court  of  the  State  of  Illinois,  as  prescribed  by 
the  Statute  in  such  cases  made  and  provided. 
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laC" PRESIDING  JUSTIC"^;  MATCHETT  DELIVERED  THE  OPINI,.N  OF  THE  COURT. 

Plaintiff  Laney  sued  Rosenberg  in  tort  for  assaiilt  and 
battery^  The  cause  was  tried  by  Jury,  At  the  cloe  of  all  the 
evidence  defendant  moved  for  an  ineiruction  in  his  favor,  which 
wag  denied.   The  Jury  returned  a  verdict  for  plaintiff  with 
damages  assessed  at  ^10^000*  Defendant  made  a  motion  for  Judgment 
notwithstanding  the  verdict,  which  wt  s  deniedi  and  a  motion  for  a 
new  trial,  which  was  also  denied  upon  plaintiff  ent'-ring  a 
remittitur  of  #3,000,   The  court  entered  judgment  for  plaintiff  in 
the  sum  of  $7,000,  and  defendant  appeals* 

It  is  contended  for  reversal  the  Judgment  is  manifestly 
against  the  evidence;  the  verdict  the  result  of  papsion  and  prej- 
udice caused  by  the  hostile  attitude  of  the  trial  court j  the  amount 
of  the  verdict  excessive,  and  that  the  court  erred  in  instructions 
to  the  Jury  and  in  rulings  on  the  evidence. 

Defendant  was  a  dealer  in  second-hand  automobiles,  his  place 
of  business  at  2525  South  State  Street  in  Chicago,  where  he  had  a 
used  car  lot.  Plaintiff  Lancy,  with  his  partner,  wiichael  Rizzo, 
was  in  the  business  of  raising  chickens  at  5248  South  New 
England  Avenue*   About  December  17,  1938,  he  purchased  from 
defendant  a  1931  Cadillac  car  at  the  price  of  $75,00,  He  had  a 
1931  Auburn  which  he  traded  in  and  for  which  he  was  allow  d  Sl5. 
The  balance  of  the  purchase  price  was  to  be  paid  at  the  rate  of 
|7,00  every  two  weeks  and  the  payments  ?7ere  financed  by  the 
Universal  Mortgage  Corporation.  Plaintiff  for  one  reason  or  another 
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was  dissatisfied  with  the  Cadillac  and  on  March  18,  1939,  took 

It  back  (defendant  says)  with  the  fenders  hent  In  and  the  tires 
blown  out,  a  condition  It  wag  not  In  when  dold  to  plaintiff*   The 
parties  agreed  that  the  Gadlllae  would  be  exchanged  for  a  1930 
LaSalle,  the  exchange  to  be  even.  There  Is  conflict  In  the  evi- 
dence as  to  whether  the  license  plates  were  furnished  by- 
defendant  with  the  automobiles.  At  any  rate,  shortly  thereafter 
the  plaintiff  (while  driving  the  1930  LaSalle)  was  arrested  on  a 
charge  of  operating  a  motor  vehicle  with  license  olates  belonging 
to  another  automobile.  The  cause  was  tried  before  Judge  Schiller 
on  April  11,  1939,  Lancy  was  found  guilty  and  fined  $25   and  costs* 
Apparently  the  defendant  Rosenberg  knew  of  the  trial  and  took  an 

interest  in  it.  Plaintiff  testifies  that  defendant  suggested  to 
him  that  he  could  escape  conviction  by  testifying  that  the  plates 
were  not  on  the  car  when  defendant  delivered  It  to  him*  Plaintiff 
also  says  that  defendant  suggested  to  him  that  the  matter  could 
be  fixed  up  through  a  court  bailiff  whom  he  knew,  If  plaintiff 
would  so  testify*  He  says  he  refused  to  do  this,   Tnis  Is  denied 
by  defendant* 

After  that  trial  plaintiff  and  his  partn-  r,  Rlzso,  dr^vs 
to  defendant's  place  of  business  with  a  truck,  which  the?/  parked 
there,  Defen  ant  then  drove  plaintiff  and  Rlzzo  in  defendant 's 
car  to  t|ur  Universal  Mortgage  Company,  where  the  LaSalle  had  been 
financed.  The  mortgage  company  gave  plaintiff  a  check  for  ^36,00 
covering  |21*00  in  payments  which  plaintiff  he,d  made  to  the  finance 
company  and  the  #15,00  down  payment  made  at  the  time  the  Cadillac 
was  purchased.   The  LaSalle  automobile  was.  In  fact,  a  stolen  car. 
Plaintiff  at  the  office  of  the  finance  company  signed  a  full  satis- 
faction and  complete  release  for  all  claims  against  the  Unlv  real 
Mortgage  Company  and  the  Rosenbe -g  Motor  Sales,  oov  ring  the  deposit 
and  payments  made  on  the  LaSalle  sedaa,  Rizzo,  plaintiff  and  de- 
fendant then  rode  back  to  defendant's  place  of  business,  where  ua 
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the  alleged  assault  took  place* 

The  plaintiff  testified  he  had  paid  the  sum  of  $15.00  for 
repairs  to  the  LaSalle  oar,  which  he  asked  Rosenberg  to  repay;  that 
Rosenberg  refused  to  pay  it  and  called  plaintiff  a  vile  name, 
which  plaintiff  returned  in  kind,  whereupon  defendant  pulled  out 

a  gun  he  Igiad  in  his  pocket,  fired  a  shot  at  plaintiff  and  chased 
him  around  the  lot*   In  fact,  he  says  that  it  was  the  third  shot 
fired  by  defendant  that  struck  plaintiff,  severely  injuring  him. 
Plaintiff  was  taken  to  Mercy  Hospital,  where  he  remained  three 
weeks,,  and  an  operation  was  performed  to  remove  the  bullet  »  His 
doctor  bill  was  $115,00,  his  hospital  bill  11114  75* 

The  defendant's  testimony  is  to  the  effect  that  plaintiff 
demanded  that  he  pay  the  amount  of  the  fine  and  court  costs  that 
had  been  assessed  against  him;  that  defendant  refused  to  do  soj 
that  plaintiff  then  called  him  vile  names,  opened  a  knife  used  by 
him  in  the  chicken  business  and  chased  the  defendant  around  the 
lot;  that  defendant  then  ran  to  the  office  to  call  the  police; 
that  plaintiff  tried  to  force  his  way  into  the  office;  that  defend- 
ant then  ran  to  the  diw-wer  and  got  his  gun  and  fired  three  shots, 
the  first  into  the  groimd,  the  second  into  the  air,  and  the  third 

directly  at  plaintiff*  In  short,  the  defense  interposed  is  that 
at  the  time  defendant  shot  plaintiff  he  reasonably  feared  for  his 
life  because  of  the  attack  made  on  him  by  plaintiff  with  the  knife. 
Plaintiff  admits  that  he  had  in  his  back  pocket  a  knife  which 
he   used  for  dressing  chickens,  but  he  says  he  did  not  produce  any 
knife  before  defendant  fired  the  first  or  second  shots.  He  admits 
he  produced  it  before  defendant  fired  the  third  shot.  Plaintiff 
also  says  the.t  the  knife  was  never  open;  that  defendant  was  about 
35  feet  away  from  him  when  he  fired  the  third  shot;  that  his  friend, 
RlEzo,  called  the  police;  that  the  police  put  plaintiff  in  the  car 
and  sent  him  to  Mercy  Hospital* 
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9©^if*  bcmtSiis.f^'i  ori  aianw    ^IsjMqg-oR  fO'^-M  oi"  n^^Cs^  aiaw  ttltfHlal^ 

BlB.     i,  i'^LLuti  ©riJ   evofflsi  o;J^  fescnotioq  nssn  noi^J^Jrreqo  iia  baB   ,8^e«« 

.a?.XII!|  XXid  Xj&cTiqaoxf  aJtrf    »00,aXXt  aMr  XXld  10*006 

JOS   o£)  Qi  bBBUle't  *fi*.ufl©t9i>  ;t«c£*    jffiiil  Jaaiasi*  Jbeeasaaa  fleacf  Jbjui 

■^cf  Jbasy  aliiof  s  ^snsqo  taeaa/i  aXlv  kXtC  fisXXiio  aari*   lill^nlBXq  i&iii 

Bdi  bttisonA  in&bastBb  ^t  b?iQ&si»  bn»  aasxiiaucf  neloXdo  9d;f  al  alcf 

;©©iXoq  eiW   IlBo  o;^  ©oll^c   9£ii  ot  a&n  asdt  taMba9'!L6b  tadi   itol 

•^nstsb  iMii   leoltlo   9iii  o^nl  tjjsw  aid  eoiol  o^  beliu    ItlialBlq  tHdi 

tSJcifa   ©®*xxlJ  b&ilt  bRM  flug  Bid  io^  bn&  ivmenb  sriJ  oi  a»i  aQdi  toA 

b^Mi   siiJj-  bas&    ^il&   9ri;J  otnl  ferroosa    ariS^    t^nuoi^   siiJ   otat  ^9il1   sdt 

*axi*  gi:  £>saoqi3.:rni   asnstsfi   sdJ    t;r'ic£i8  nl      A'i±^aislq  tA  xLiostlb 
sld  10^  b&^sBl  xld&aos&^i  ©xi  llXtfnijaXq  Joxla  ia&tnQlfib  aaiX*   axi*  *a 
.    ilxuf   ari*  ri^lw  l!t:XJni«Xq  t«J  o-t^  "-^   ^^^^  it>BSt&  sd^   Ic   aatfeostf  »11I 
ii'  lilw   sjlinal  b  d-eiocq  iosa   alii  K.f   bfixl  sx£  Jsrftf  aJXatbiJ  lll;JnlaX*I 

^ns  souboiq  ton  bib  sd  ax«B   ed  Sud   tcneioXxio  gxiic^aai^  lot  fcaau  ad 

aJlmJbB   9H      <t,a*cxlB   bzcom   10   d-aiXl   siiiT  .&si21   in&'m^tab   rioted  atifoC 

ttl^nisX^      ,*cria   b%in?   ari?  6eiil  JnabnalaJb  anot'^cf  tt  bBoubotq  ari 

;ri;od:i,ss«  ^fusfecsta*  imt    ;fieqo  isven  asw  etliul  ^di  ;rariJ  8t»8   os-C* 

^iSHslit  alii  ;tAd*    ^iJorfa  £)ilr£;:r   c>xi;r  bentt  sx£  nailw  aJtrf  acxt  \sma  iTaat  96 

lAo   arfJ   al  fiURtmlq  Suq  aoiXoq  ©iltf   ituii    ;»olXoq  odt   b&LlMo    ^osslfl 


4. 

The  defendant  oontenda  in  the  first  place  that  the  verdict 

is  manifestly  against  the  evidence*  Defendaht  admits  that  he 

shot  plaintiff •   The  witnesses  who  saw  the  occurrence  and  t' stifled 

about  it  were  plaintiff  and  defendant,  plaintiff's  partner  Rizzo, 

and  defendant's  brother  Solomon,  Defendant  and  hie  brother  t-^stify 
that  at  the  time  of  the  shooting  plaintiff  was  about  to  atta-k 
defenriant  with  the  knife.  Plaintiff  denies  this  and  hie  testimony 
is  corroborated  by  that  of  his  partner  Rizzo,  There  was  a  fifth 
witness,  an  employee  of  the  defendant,  who  wae  prr^sent  at  the  time 
of  the  shooting*  He  was  not  produced  as  a  witness*  Defendant 
t'-stlfied  that  he  looked  for  him  but  w  s  not  able  to  find  him. 
Defendant  says  he  shot  the  plaintiff  because  he  feared  for  hie  life. 
As  a  matter  of  fact^  his  plea  is  self-defense,  and  the  sho  ting 
being  admitted  it  was  for  the  defendant  (as  the  court  instructed  the 
Jury)  to  prove  this  defense  by  a  preponderance  of  the  evidence, 
Harvey  v,  Aubrey.  53  Ariz,  210,  87  Pae.Rgp.  482;  Hem   York  Life  Ins.  Go 
V,  Rogers.  126  Fed.  (2nd)  784, 

In  view  of  the  circumstances  recited,  apparently  this  court 
may  not  hold  the  verdict  to  be  contrary  to  the  manifest  weight  of 
the  evidence*   The  jury  and  the  trial  judge  saw  and  heaM  t::e        , 
witnesses  and  had  every  opportunity  to  determine  the  facts.  The 
Jury  not  only  found  defendant  guilty  of  the  assault  but  also,  in  reply 
to  a  special  interrogatory,  said  it  was  wilful,  wanton  and  malicious* 
Reading  the  whole  record  we  are  inclined  to  the  Igriew  that  the  Jury 
was  well  warranted  in  returning  the  verdict.  At  any  rate,  we  would 
not  be  Justified  in  overruling  that  verdict  after  it  was  approved 
by  the  trial  Judge, 

It  is  urged  that  the  verdict  was  the  result  of  prejudice 
and  passion  on  the  part  of  the  jury  and  that  much  of  the  evidence 
had  no  bearij^g  on  the  issue  of  whether  the  defendant  assaulted  the 
plaintiff.  The  evidence  concerned  a  long  chain  of  circumstances 
beginning  with  the  purchase  of  the  Cadillac  automobile.  The  greater 
part  of  this  evidence,  however,  went  in  without  objection,  and  we 


ioibf^v  &di  ^Mi   ©o^Iq  istti  erfif  ai.  eJbnad'aco  ^OAhn^tfib  adT 

l5S)i;1:iii'a&*  baa  mstou'W&o^  mii  wsa  ociw  Beiapna-iw  sd'P      .^tid'Aijalq  Joiia 

XaoBLtSB^'J^  Bid  t£t:s  s-ld-T  a»in&&  tll^raijiiX'i     .©llroC  ed;}-  ri^lr  Jnaoxislsf) 

dtttt  i-s  as«r  s^odT      ,©aalfl  fea^fiiM?  Bill  1:o  taiid^  t<^  Astfa^oGToiTtoo  al 

«ffll#'  ««!*  ^B  td3n-^*iq  8-sw  oxfw   »3'niJ6net9J&  9xfJ  1:0  «»xoIqflr»  om  ^aaontfiw 

itffcsanetsQ     «ii8«iT.t  ft9ojj£>o'xq  Jon  aor  aiH     »sniitocria  «il;t  lo 

gffliri  JDni*  0^   «Xd.'  w  ;fircf  oirf  lol  fieioci  ad  itarf*  69l!tl:f8''3^ 

»©1XX  Bill  -xcl  J&eT:«90l:  9£i    iQW^oe^  "iti^nl^Xq  silt  Joxla   sif  ex*e  tfoa^fieted 

©xi?  BaitoiTtS'ani  ttUoo  ^di  b&)    JasbaslsA  ©dd  lol  saw  ^-X  Jiad'd'ifflfiB  gniscf 

,9oa©feXV9  ac[;t  lo  son^jiafincqeiq  «  x^  sanslafi  aXri^t  sroiq  c;r   (v^ul 

DC   .ani  QlXJ  al-xoY  ^g>>^   t38^   .qgfl.o.s'-I  ^8   <0i3    .xJt^A  ZQ   ^y.'^tduA  ,v  ^evraK 

,*8V   (6«S)    *i:>9'i  SSX   «aT8aofl   .▼ 

•:j89ii  feflA  wae   ©g.birj,.  X^iXi^  sa?  Ana  x^^t   ®'*'f     ..©onsJbXvs  sil;t 
^rfT      .B.fo»i:  »xii'*   «»nlf«w:«^"»ft  c.#  x^-^f^^'Jtoqqo  f^sve  6£ri  bas  asaasn^Xw 

^10?,   '^/tt  :faxljf  w©X«f  '.  ^n/.XonX  9i«  »w  Aiooai  aXodw  ©xt:f  gnlAAefl 

&IJJC'  ^  -.r.e-f  YH  -  *  'jci^r  ^iiXcrtu^tei  nX  b^^nai^am  XXsw  8«* 

l)9V0'rqqB  .    ta*tB  JolMsv  *Bjrl?  gnXXimsvc  nX  &eXlX;taut   scf  *on 

•  egfewt,  XflXt*  9dif  xd 

©on9l>Xv9  ©ricf  lo  riowi.  oixe  Y'li' -.  '-   '^i^q  Q^i*  no  ncXsaaq  6flA 

eriff  fea^^XuBasA  ;f«af)n»*fc9B  ©ricT  i9il*»riw  lo  siraaX  9dtf  no  s^Xib^cT  on  bad 

Beoii^BmuonXQ  to  fiXjitio  s^oX  &  f>«fnsonoo  aons&Xva  oxfT     ^tllitilAlq 

.  'J>if^i8   ariT      ,eXicrcfaoJ««  oAlXXImD   -vW   lo  ©E^^oii/q  ariif  ri^Xw  snlnnXjed 
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do  not  regard  it  as  wholly  Immaterial^  On  the  contrary,  we  think 

it  was  admiFslble  as  tending  to  show  the  whole  situation*  It  was 

undisputed  that  defendant  old  plaintiff  a  stolen  car  and  that  the 

controversy  between  them  arose  over  a  dispute  arising  out  of  that 

faot«  Counsel  for  plaintiff  in  hie  closing  argument  referred  to 

the  fact  that  defendant  dealt  in  stolen  cars.  Defendant  objected 

but  the  court  pirerruledi  saying^  "The  Jury  will  consider  whether 

or  not  the  statement  is  true".  We  think  there  was  no  reversible 

error  in  this  respect.  That  the  car  was  stolen  was  an  admitted 

fact  in  the  case.   It  is  probably  true  that  the  evidence  as  to 

defendant's  dealings  with  plaintiff  did  not  tend  to  impress  the 

Jury  in  his  favor,  but  the  evidence  was  material  and  the  Jury  was 

entitled  to  know  the  facts.   The  cage  was  tried  with  some  heat,  all 

of  which  was  not  on  one  side.  In  view  of  the  special  finding  the 

Jury  had  a  right  to  impose  punitive  damage s^  and  we  are  inclined  to 

not 
the  view  that  it  was/only  their  right  but  their  duty  to  do  so» 

For  this  and  other  reasons  the  further  contention  of  the 
defendant  that  the  Judgment  is  excessive  cannot  be  sustained,   Dr, 
Sawyer,  the  surgeon  who  attended  plaintiff  for  his  injuries, 
testified  and  hia  evidence  is  hot  contradicted.  He  said  the  bullet 
entered  the  left  chest  of  plaintiff  Just  slightly  to  the  left  of  the 
sternum,  or  breast  bone,  between  the  first  and  second  or  second 
and  third  ribs;  that  it  v/ent  through  plaintiff's  chest  and  lodged 
about  opposite  the  fourth  dorsal  vertebrae;  the  patient 
expectorated  blood  and  for  ten  days  was  treated  with  the  view  of 
avoiding  an  abscess  of  the  lungs;  his  pulse  ran  up  to  120;  he 
received  the  usual  treatment,  including  the  administration  of  anti- 
tetanus s  rum;  the  bullet  was  removed  by  the  surgeon  after  a  w  ek 
or  ten  days,  it  having  be^n  previously  located  by  X-ray  at  the  point 
named.  The  plaintiff  was  in  the  hospital  for  two  weeks  and  was 
under  medical  care  for  a  long  time  thereafter*  At  the  time  of  the 


saw   *I      .nci^fljsrtis   ©iorfw   »/f(f  worfg   0*  3fji-6no;t  sb   ©Xtfis  i 2:mf»j»  8«w   #i 

^fiieJtiB  »*i;qeiJS  «  ^«vo  bboi&  medt  n9?twi@d!  XBitnrotinco 
o;?  hsniB^s^  taemkrgisi  •galsolo  Bid  ni  ttl^alMtq  net  XsBm/oO     ,to«l 

alcflaiev  ,  Btsst&tB  acJ*  ton  to 

o*  as  90fi"^*^  "li  XldBcTciq  si  *I      .saAO  Sx^fJ  ni  J'OBt 

?^d?  sseicTi;  bib  ttttnl&Zq  ditv  B'^allMQJb  a^JnabnsTtsi) 

-'B-^  #©ixeBlv©  erid"  i^uCT  ,*loVa^  Bid  nl  T^tsl 

lis  \?-B©xJ  9mcH  '0   -jiT     ,8*o«l  9JS:f  wcni  o*  b^L^l&aB 

-    jiitbnlt  iBio-'-  ,*)f)ia   snc  no  3* on  saw  rioirfw  to 

o:t  fir^nlfMiil    ^•'  •    ^'::ff-:sr..?..5  STitfinwq  ©aoqini  o:?   ^fri^sit  «  isri  Y^tJl 

»  ::.      ,  :.-    -iisfflsfiirt   9rf;f   tf&dt  tnabti9\sb 

^,   ...„;,  ....    ..,^..:...:.  .1 ...   r-iA5r--;;*:t,^  orfw  xicesiue   9ri;r   tis^wjae 

r»-:!-f«:,'f     <^ii;)-    .&!.«  ,F-,...:?',?'f..^.f  >;-^r-..ri     :;■  ••■.^=.ftlV»    gill''  Bn-fi    JbsilitJ-SeS' 

•  '^r   --.f,'  ,^,,..    ..  ^  ..,.„:..:,.    .,.  d-esrfo  tf'tal  9Xl3"  bsieinB 

.^..>.«jor.    XV.  ......vjtj^s  Sr*A>  .  . .- .    ^..   flo9Wtf«>tf   tsnocf  ;l'8Aeitf  to   ,iaunrr3*8 

--^rr  r  ^.--  •!'r--rf«   ■•'''•-'•-.ttaiBlq  fi^wotif*  JJs^w  3"i  jjftif^ '  lacfit  Mid*  Mb 

viJi.iC,     . :.     ^©fitC':--^-^'-"-    r-:^'^'-?.  jffa^-tifol  ©rft   9Ji8oqqo  tuodA 

r:-*ry  p...  f  o,x,-'  X..-      iGl  6fij6  .5coXd  fesJjsiotosqx* 

,    ;■:.  U  w..    wk..  i»..i    .■.:...  i   ..Iri  t«Sf«ri  ©ri?  to  «?89oacrs  tt&  gfii^iora 

-X,  '  id"si;fai«i(H6jB  tdi  •gaibulonl   ^tasmSa^rt  Ibvbu  Bdi  bsviooB^ 

■r.v     -..,  . -,,,^   «,^;j  -^^  fetvofliBt  Bisw  ^»Xiocf  erC*    ;auLn:  e  BunBts^ 

/ua..  -  .--.JriooX  t-Tft'^t'i^'^Q  lf*^«ef  Sfflvsu  ;fi   ts^fib  n«*  to 

;:,.i»   ou^  w/x   .J*  ovj  tot  XBJriqBorf  dt^  f.>  '  ^ ^^  tti*ni»Xq  erfT     ,69BiBn 
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last  examination  -  more  than  2  1/2  years  after  the  asp.ault 

(a  little  more  than  a  month  before  the  trial)  there  was  no 

evidence  of  acute  infection  in  the  chest  and  the  temperature  was 

normal}  hut  Dr»  Sawyer  says,  "There  was  a  certain  amount  of 

left 

permanent  infiltration  of  the  upper/lobe  of  the  lung".  He  was 
asked  by  the  court  what  he  meant  by  this  and  replied,  «With  a 
gunshot  wound  there  ie  always  a  certain  amount  of  Infiltration  or 
germs  and  the  germs  that  were  in  the  upper  lobe  of  the  lung 
produced  a  certain  effect  on  the  adjoining  tissues,  and  we  may  call 
that  infiltration*  As  that  infection  subsided  and  when  the 
healing  takes  place  it  results  in  the  formation  of  scar  tissue, 
the  same  as  it  does  when  you  have  a  wound  outside.   The  scar  tissue 
in  his  lung  naturally  occupies  a  certain  part  of  his  lung 
tissue  and  to  that  extent  int  rferes  with  the  function  of  that  lobe 
of  his  lung".  Asked  for  hia  opinion  the  doctor  stated  that  there 
was  a  certain  degree  of  permanent  disability;  that  the  lung 
tissiie  Trtien  destroyed  would  never  be  replaced.  Plaintiff  testifies 
he  had  been  earning  |35»00  a  week  from  his  business,  and  that 
by  this  assault  he  was  rendered  incapable  of  doing  his  work« 

The  court  required  a  remittitur  of  |3,000  from  the  verdict 
of  the  jury,  and  we  think  the  Judgment  of  1:7,000  is  not  excessive 

under  all  oircumstancos,  especially  in  view  of  the  finding  that 
the  assault  was  wilful  and  malicious^ 

It  is  urged  that  the  court  at  the  trial  assumed  the  dual 
role  of  trial  Judge  and  counsel  for  plaintiff.  We  have 
carefully  examined  the  record  and  think  this  statement  is  wholly 
tanjustified.  On  the  contrary,  we  think  the  trial  was  conducted 
imder  sometimes  difficult  circumstances  with  fairness* 

It  is  urged  that  the  court  erred  in  instructing  the  Jury 
and  in  particular  in  omitting  to  instruct  that  the  burden  of 
proof  was  upon  the  plaintiff  in  the  case,   Ae  a  matter  of  fact,  the 


•9 

on  sam  &TBjri^  (liBJt-id-   erii  ^tettxi  dtfaom  &  a&di  s-xom  9miL  &) 
saw  ©TCJj^jrtegjBQ^    :rf;r  Ma  S^soiio  QilJ  nl  aoliostal  r^Jjjojs  1:o  aonefelr* 

B  rid-i.i"    ^bQllq^t  bn&  aliU  xd  ^nH&m   off  d^jsxiw  Jiwoo   sricf  ^cf  fielsa 

no  nol^aiifli'inl  to  d^m/oiBA  alai't^o  &  eijswXs  ai  ©ns>rfc^  fcnucw  Joriaxius 

gnwl  9fi;f  to   ecfol  leqqw  aclj  nl  eiew  tasii  amna^  Bdi  bnB  emnsj 

jswaaid-  isoa   to  noid-&sJiot  aaJ  fiJt  sJXwaei  tfl  »o«Iq  asaU^-  gniXaerf 

©i^'said^  i;&09   sriT      »9l)l)»;twG  fejiuow  a  »v«fl  woy  tisdw  a  soft  *1  a  a  aauao   adit 

gni/X  r  ■:rBq  nX^.tioo  b  asXqL'ooo  X-^-^JSiJjtfsn  snuX  oiil  al 

©doX  *jari;t  to  xjoi«OiJi/'i  Qti^  dilv  asiet'i  *nl  ;J"fl9;J'xs  ^&di  oi  Jbna  ewaal;^' 

siexi^  d"iafW  l>©:raJB  lod'oc-Jb  ari^f  noXftiqc  sld  ict  J&aoCaA     ."jxurX  aiil  to 

gauX  erie'  j'il^iXicf^alfe  ^fnan^Eineq  to  99Tii»&  fliad'ieo  «  bbw 

aeltjt^JaW  ttX^nlsxTi-     •.beoisXqst   sd  •ssven  bXuow  iexoti'asf)  asdv  ^Heati 

t^.  ^fsssniaud  aid  aroit  jfssw  a  00,35-^  aaimss  nesd  b&d  ad 

,i*£ow  airi  aniob  to  ©XcfjsqAonl  beinbnet  ajsw  ed  ^XiraasB  aXdJ'  xd 

:iotbi'^  mi  ffiott  OCX) ^51  to  isjil;f-tlmf?n.  «  iiaiXupdi   iJiwoo   sriT 

svlsss"  yl  OCO^.Vl  to  tst^as^bal   sxlcf  i^niriJ   ow  .5nfl   ^itut  axf*  to 

3".arit  3fLif>nit  ari*   to  «9iv  rii  xXXsiosqae    t8^oxu83'eaii/0'xio  XXb  rcefiiiw 

#awololXjsffl  &njs  XiftXlw  aBw  JXuAsaa  sd* 
Xijwl)  arid"  6»aiwj3aA  XBi'x3'   ari^^   ;5"w  ^'T.iroo   ari?  ^ad;}-   Dsgiy  ai  il 

©VAjrf   aV-i      ^ttX^J'fiXsXq  lot  X-Jenwoo  Ijhs  asl>«t  Xfiiid"  to   eXoi 

XXXcilw  si  :fnmi9i»ta  alxicr  :&altii  J&fUB  Jb^ofesi  ©ri.t  fjsnirajBxe  x-CXi/t9T:Ao 

Jbeitoubnoo  «&w  X«li;f  axi*  iirlrft?     ^-    tTjiAiJnco  exf;?  jXti;?awt«*' 

^eaen'siiit  ritfiw  s90tti5;!i"amjuoiio  rf^XwoIttiS  eaiEld'Sflioa  i9bnu 

Xtisl   3Xi;t  sfiXd-owTtfafil  nl  Jba-i'is  ;J'iiJoo  sri:?  ;J'Add"  Jbogoif  al  JI 

Siwcf  exi*  *jad*  tots^^stit  oS  gniJ^Jlinc  isi  ifiXi/olJiBq  nl  t>n& 
9ii:t   ftos-l  to  tc^tim:  »-38«o  e«id'  nl  ttid"nisXq  aricf  aoqw  a-sw  too-xq 
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shooting  was  admitted  and  the  hurden  of  pro^f  w&s  upon  the 
defendant  to  eetablish  Justification.  Plaintiff's  brief  says  that 
the  instructions  were  given  by  agreement.  The  record  dof^s 
not  bear  out  this  statement.  Upon  the  whole  record  we  are 
satisfied  substantial  Justice  has  been  done,  and  the  Judgment 
will  be  affinaed. 


AFFIRMED. 


McSurely  and  O'Connor,  JJ#,  concur. 


.V 

itjBd^t  Qx;ia   Isi*:-  '      '       ■      '    '        ♦      ■    -02li*syt  A^lXcfaJaa  o?  *a«Afl9tel> 

s'l^  *w  Mo©«^   olcrfw  9«:U  noqU      ,d'jr!;3fa9;J'jB3T»  airfjf  tfuo  lascf  ton 
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''S 


4SX28 

ANNA  DELACH, 


Appellant, 
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SUPERIOR  CJJjiJRTj 
"^"1S©Q|,.  COUNT, 


MR.JUSTIJJlfMoSURi'lLy  DELIVERED  THE  OPINION  OP  THE   COURT.  j 

./' 

Plaintiff  brought  suit  seeking  to  recover  damages  for 

peraoBal  injuries  caused,  as  she  claims*  "by  the  negligent 

handling  by  defendant  ©f  his  automobile*  The  Jury  returned  a 

verdict  for  the  defendant  and  plaintiff  appeals* 

The  accident  ooourred  about  10  o'clock  in  the  evening  of 
April  7,  1939  on  Harlem  avenue,  which  is  a  four-lane  highway, 
extending  north  and  south;  plaintiff's  house  is  located  on  the  east 
side  of  Harlem  avenue  opposite  58th  place,  which  extends  west 
but  not  east  of  Harlemj  a  driveway  8  feet  wide  runs  east  from 
Harlem  along  the  north  side  of  plaintiff's  house » 

Plaintiff  was  riding  as  a  passenger  in  a  truck  driven  north 
in  Harlem  by  her  husbandj  they  were  returning  homeward  after 
attending  a  church  service;  the  truck  stopped  in  the  inner  lane  at 
Harlem  a  few  fe- t  south  of  the  driveway*  The  testimony  tended  to 
show  that  one  intending  to  go  into  the  driveway  with  a  truck  must 
start  from  the  inner  lane^  as  the  driveway  is  too  narrow  to  permit 
the  truck  to  be  driven  into  it  from  the  outer  lane*   f/hile  standing 
there  Mr*  Delaoh,plaintiff 's  husband,  observed  two  automobiles  about 
200  feet  behind  the  truck  coming  north  on  Harlem  in  the  outer 
lane;  he  remained  standing  there  to  permit  these  autoe  to  pass  before 
making  the  right  turn  into  the  driveway.  Mr,  Delach  testified  that 
at  this  time  there  was  a  3-inch  tail  light  burning  at  the  rear  of 
the  truck,  also  a  white  light  on  the  oaok  of  the  cab^  and  the  two 
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headlights  were  lighted. 

The  most  southerly  of  the  tw©  autos  traveling  In  the  outer 
lane  was  occupied  by  two  police  officers,  jBoth  of  them  testified 
that  they  saw  the  tall  light  burning  on  the  truck  as  they  approached 
and  passed  It,  Mr»  Delach  testified  that  after  these  two  care 
had  passed  he  wag  about  to  turn  Into  the  driveway  when  he  noticed 
another  car  coming  north  in  the  Inner  lane  about  150  feet  to  the 
rear;  that  he  waited  for  this  oar  to  pass.  This  car  was  driven 
by  the  defendant,  and  It  ran  Into  the  back  end  of  the  truck, 
knocking  It  to  the  north  £0  to  40  feet.  Anna  Delach,  plaintiff, 
was  injured  in  the  collision  and  after  a  few  days'  stay  at  hose 
was  taken  to  a  hospital  where  she  remained  for  treatment, 

Plailntlff  introduced  a  number  of  witnesses  who  testified 
that  the  stret  was  dry  and  the  weather  clear,  and  that  the  tall 
light  on  the  back  of  the  truck  was  burning.  Defendant  and  his  wife, 
who  was  riding  with  him,  claimed  It  was  snowing,  that  visibility 
waa  poor  and  that  there  was  no  tail  light  on  the  back  of  the  truck; 
that  a  car  was  preceding  defendant's  car,  going  northward  in  the 
inner  lane,  and  when  it  got  close  to  the  truck  it  turned  into  the 
outer  lane,  passing  the  truck;  that  when  defendant  first  saw  the 
truck  he  was  about  25  feet  awayj  that  he  attempted  to  pass  it  to 
the  left  and  his  right  front  fender  struck  the  truck.   Defendant 
testified  that  the  tmiok  did  not  move  at  all  when  he  struck  it  and 
that  no  damage  was  done  to  it  in  the  accident. 

There  was  conflicting  evidence  on  Important  points  in  the 
ease^  The  presence,  or  otherwise,  of  a  burning  tail  light  on  the 
truck  was  in  sharp  dispute  -  the  greater  niimber  of  witnesses 
testifying  that  it  was  burning.  However,  as  there  must  be 
another  trial,  we  do  not  comrient  on  the  variant  stories  or  the 
weight  of  the  testimny^  It  was  a  case  where  the  rulings  on  evidence 
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and  oommente  by  the  trial  court  would  hare  &  very  potent  influence 
on  the  conclusion  of  the  Jttry# 

Plaintiff  argues  that  the  trial  court  conmiitted  error  in 
ruling  on  objections,  in  croei??-exatanatlon  of  plaintiff's 
witnesses  and  in  reoarks  and  comments  on  the  evidence.  Without 
going  into  detail s#  the  record  Justifies  this  oritioisn*  By  way 
of  illustration,  the  court  sustained  all  objections  by  defendant's 
counsel  to  questions  put  to  a  witness  for  the  purpose  of  showing 
that  it  was  impracticable  to  turn  &  vehicle  of  the  size  of  this 
truck  from  Harlem  avenue  into  the  driveway  alongside  plaintiff's 
housv,  except  from  the  inner  lane.  All  such  testimony  was  proper 
as  tending  to  explain  why  plaintiff  had  stopped  his  truck  on  the 
Innf^r  lane  and  was  waiting  there  for  north  bound  traffic  to  ass 
before  starting  into  the  driveway.  There  were  frequent  comments  by 
•ounsel  for  the  defendant  in  the  presence  of  the  Jury  which  should 
not  have  been  permitted,  A  typical  instance  was  where  oouns^^l  remarked 
after  cotmsel  for  plaintiff  had  questioned  a  witnee:  "abvl  usly 
the  answer  doesn't  suit  him,  your  honor,'*  Also  his  r^mark^as 
to  another  witness,  after  h*^  had  orose-examined  herj,  that  he  did  not 
think  the  witness  was  feeling  very  well.  Other  similar  remarks 
should  not  have  been  permitted,  as  they  tended  to  produce  prejudice 
ai^inst  plaintiff  in  the  minds  of  the  Jurors* 

At  the  request  of  the  defendant  the  court  gave  seven 
instructions  which  directed  a  verdict  of  not  guilty.  The  giving 
of  a  lar^e  number  of  such  instructions  has  been  held  to  be  reversible 
error  in  many  cases.  Repeatedly  telling  the  Jury  to  find  the 
defendant  not  guilty  has  been  held  to  have  a  tendency  to  mislead* 
Pillow  V,  Long.  299  111*  App*.  542,  645;  Villiama  v,  Stearns. 
286  111.  App.  425,  434,   In  Nels >n  v,  Chicago  City  Hy.  Co..  163 
111,  App,  98,  it  was  held  that  the  character  and  number  of  the 
repetitions  of  the  same  idea  woiaid  be  "well  calculated  to  impress 
the  Jury  with  the  thought  that  the  court  was  against  the  plaintiff 
on  the  qu'^stion  of  fact  and  that  they  might  readily  be  misled  to 
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believe  that  in  the  opinion  of  the  court  they  should  find  for 

the  defendant.  No  legitimate  reason  appears  for  the  repetition 

of  the  direction  to  find  the  defendant  'not  guilty*  so  frequently." 

We  are  of  the  opinion  that  instruction  No.  22,  given  at 
the  request  of  defendant,  should  not  have  been  given.   This  contains 
the  provisions  of  the  state  statute  touching  signals  to  be  given  by 
the  operator  of  a  vehicle  to  one  "immediately  to  the  rear. "  Mr.  Delaoh 
did  not  make  such  a  signal,  for  when  he  stopped  his  truck  defendant's 
oar  was  not  "immediately  to  the  rear. "  There  should  be  no  point 
in  making  the  signal  of  a  right  hand  turn  until  the  other  north 
bound  traffic  had  passed.  There  was  no  basis  in  the  evidence  for  this 
instruction  and  it  was  error  to  ;^AWe  it,  especially  as  it  ordered 
a  finding  for  the  defendant* 

It  was  not  necessary  to  give  so  many  instructions  -  14  for 
plaintiff  and  18  for  the  defendant.  The  case  presented  only  a 
question  of  fact.  The  giving  of  so  many  instructions  only  tends  to 
confuse  the  Jury. 

Plaintiff's  brief  says  that  the  court  erred  in  refusing  to 
submit  to  the  Jury  as  a  question  of  fact  the  wilful  and  wanton 
conduct  of  the  defendant*   The  record,  however,  shows  that  the  count 
containing  this  charge  was  dismissed  on  motion  of  the  plaintiff.  She 
therefore  cannot  complain  of  this  action  by  the  court* 

For  the  reasons  above  indicated  we  hold  that  the  Judgment 
should  be  reversed  and  the  cause  remanded  for  another  trial. 

REVERSED  AND  REMANDED* 

Matohett,  P.  J.,  and  O'Connor,  J.,  concur. 
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MR.  JUSTICE  MoSURELY  D'^;LIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  svilt  to  r  cover  a  balance  due  for  the 
building  and  Installation  of  what  Is  called  a  "pasr.  oven"  for 
defendant.  Defendant  alleged  a  breach  by  plaintiff  of  the 
warranties  accompanying  the  contract  for  this  and  pr  sented  a 
counterclaim  for  damages  said  to  have  been  sustained  by  it  on 
account  of  such  breach.  Upon  trial  the  court  without  a  jury  fo\ind 
there  was  a  balance  due  plaintiff  of  #903,50,   There  is  no  dispute 
as  to  this.   Defendant  wag  allowed  on  its  oounterolaim  ^%4,329.59« 
The  aMowcit   due  plaintiff  on  the  contract  price  was  deduojjed  from 
this  and  Judgment  was  entered  in  favor  of  the  defendant  for  the 
difference,  13,426.09, 

Plaintiff  appeals  from  this  judgment  against  it  and  defendant 
filed  a  cros '-appeal  asserting  that  the  Judgment  in  its  favor  wag 
too  small.  Uae  court  allowed  defendant  Judgment  for  damages 
sustained  \xp   to  September  15,  1940,  and  defendant  argues  that  it 
should  also  have  b'^en  allowed  the  damages  suffered  between  that  date 
and  October  19,  1940,  amounting  to  #1,867.55, 

Defendant  for  many  years  has  been  a  manufacturer  of  table 
and  floor  lamps  with  metal  bases  and  fittings,  which  before  1940 
had  been  covered  with  a  lacquer  which  was  air-dried,   rarly  in  1940 
Mr,  Ghanock,  defendant's  president,  l^^amed  of  an  enamel  finish 
called  wpolymerlne,"  which  was  new  to  him;  this  is  a  synthetic 
enamel  made  by  a  manufacturer,  Ault  &   Wiborg  which  licenses  the 
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use  of  It  only  to  those  who  have  proper  faollitlee  for  hardening 
It  by  the  application  of  heat*  The  enamel  Is  more  durable  than  a 
lacquer  finish.   The  use^  of  an  enanel  finish  wae  new  to  those 
employed  in  defendant's  plant  and  none  of  them  had  had  any  exp  ^^-lenoe 
in  baking  enamels  or  the  use  of  ovena  for  this  purpose. 

In  iilarch  1940  defendant  obtained  a  license  to  use  polymerlne 
upon  condition  that  defendant  obtain  facilities  adequate  to  bake 
this  enamel  on  the  products,  Chanock  was  told  that  it  was  essential 
that  the  enamel  coating  be  baked  Im  an  even  ten^;  rature  of  300 
degreed  for  the  minimum  period  of  ten  minutes  and  thst  this 
required  a  special  oven,  and  plaintiff  wae  recommended  to  defendant 
as  a  builder  of  such  ovens. 

Plaintiff  was  in  the  business  of  designing  and  building  ovens 
and  had  been  in  this  bueinese  since  1919 j  on  its  letterhead  were 
the  words  -  "Industrial  ovens  a  spealalty,  for  enameling, drying. " 
The  parties  met  in  the  early  part  of  1940  and  Chanock  stated  to 
plaintiff  hie  desire  to  use  the  polymerlne  for  enameling,  and  under 
the  license  he  could  use  it  only  on  a  pass  oven,  which  would 
adequately  and  properly  bake  the  enamel j  that  he  knew  nothing  about 
this  type  of  oven  and  would  have  to  depend  upork  plaintiff  to 
manufact\ire  and  Install  a  properly  designed  oven;  that  one  of  the 
requisites  was  that  it  must  maintain  a  temperature  of  300  degrees 
for  at  least  ten  minutes.  Plaintiff  told  Chanock  that  he  knev?  all 
about  the  polymerlne  type  of  ehamel  &nd  could  naake  an  oven  that 
would  meet  all  of  the  requirements  and  that  defendant  oou:d  rest 
assured  that  he  would  give  a  satisfactory  Job  for  baking  polymerlne. 
This  conversation  was  corroborated  by  J,  H,  Letchlnger,  defendant's 
plant  superintendent.  There  is  no  denial  that  this  conversation  took 
plaoe^ 

After  some  further  discussion  a  written  contract  wag  entered 
into  whereby  defendant  agreed  to  pay  12^403, 50  for  the  building  and 
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Installation  of  the  oven,  Thle  was  Installed  and  operation 
ooramenced  in  June  1940,  There  was  convincing  evidence  that  the 
operation  was  not  satisfactory  in  that  it  failed  to  maintain 
throughout  the  oyen   a  uniform  heat  of  300  degrees  for  ten  minutes. 
When  the  required  heat  wag  less  than  ten  minutes  the  enamel  became 
soft  and  was  easily  dented,  and  if  the  heat  went  above  300  degi^ees 
It  became  brittle  and  blistered.  Plaintiff  inspected  the  oven  from 
day  to  day  and  undertook  to  make  changes  and  adjustmentsi  assiiring 
the  defendant  that  these  would  cause  the  oven  to  work  satisfactorily. 

There  is  a  large  amoxmt  of  evidence  to  the  effect  that 
plaintiff  and  his  son.  Hover,  Jr.,  and  other  workmen  of  plaintiff 
examined  the  oven  and  attempted  by  various  adjustments  to  make  it 
Beet  the  requirements  but  the  oven  never  attained  uniformity  of 
300  degrees  of  heat  for  a  period  of  ten  minutes  throughout  the 
oven.  Apparently  the  trouble  was  that  at  the  open  ends  of  the 
©ven,  which  was  about  20  feet  long,  the  enamel  was  not  prop  ly 
baked  on  account  of  the  cold  air  coming  in  through  these  ends; 
that  when  the  increased  heat  was  applied  to  overcome  this  the 
enamel  on  the  lamps  not  so  esqjosed  to  the  cold  air  were  overheated 
and  became  brittle, 

A  number  of  what  are  called  Bristol  charts  and  tests  were 
made  which  it  is  said  accurately  record  the  exact  temperature 
at  every  minute  of  the  time  of  the  journey  of  the  lamps  on   an 
endless  conveyor  through  the  oven.   These  tests*  according  to 
the  testimony  of  Chanock,  Letchinger  and  a  Mr.Hath,  representing 
the  manufacturers  of  the  process,  showed  a  failure  of  the  oven 
to  maintain  the  required  de^ee  of  heat  for  the  required  time. 
One  witness  testified  that  about  one-third  of  the  parts  put 
through  the  oven  failed  to  be  baked  so  as  to  be  commercially 
salable. 

Plaintiff  suggested  that  W,  K^   Smith,  an  expert,  be  called 
in  to  examine  the  oven  to  ascertain  the  trouble,   Smith  had  ten 
years  of  experience  in  applying  various  types  of  enamel  and  he 
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reported  to  plaintiff  that  the  failure  to  meet  the  requirements 
was  caused  by  the  open  ends  of  the  oven  which  allowed  the  esca|)e 
of  heated  air  and  the  entrance  of  cold  air.  Although  Smith  wag 
reoommended  by  plaintiff  as  an  expert  in  ovens,  when  he  reported 
to  plaintiff  the  cause  of  the  failure  and  what  could  be  done 
to  remedy  this,  plaintiff  emphatically  told  Bmith  he  didn't  know 
what  he  was  talking  about. 

In  September  1940  plaintiff  refused  to  make  any  more  attempts 
to  improve  the  operation  of  the  oven.  Thereupon  defendant  employed 
another  concern-  Drying  System,  Inc.,  i^iiich  made  alterations 
and  reconstructions.  This  was  completed  about  October  19,  1940, 
and  thereafter  the  required  uniform  temperature  was  maintainable 
and  the  oven  worked  in  a  satisfactory  manner. 

Plaintiff  argues  that  all  the  agreements  and  warranties 
are  contained  in  the  written  contract;  that  the  only  issue  is 
whether  the  plaintiff  has  installed  the  kind  of  an  oven  described. 
therein  and  that  there  was  no  express  or  implied  warranty  that  the 
oven  would  p  rform  or  function  in  a  satisfactory  way.   To  tiiis 
defendant  replies  that  the  positive  assertion  of  a  matter  of  fact 
made  by  a  seller  at  the  time  of  a  sale  for  the  purpose  of 
assuring  the  buyer  and  inducing^him  to  make  the  purchase,  which 
assertion  Is  relied  on  by  the  purchaser,  constitutes  a  warranty. 
This  is  in  substance  the  holding  in  MacAndrews  &  Forbes  Co.^  v. 
Mechanical  i^ifg,  Co..  367  111.  288,  297,   This  case  fvirther  holds 
that  the  intention  of  the  parties,  read  in  the  light  of  the 
surroimding  circumstances,  will  aid  the  court  in  arriving  at  the 
true  meaning  of  the  contract.  That  opinion  cites  many  cases  to 
the  gam©  effect.  Applying  this  rule  to  the  evidence  that 
defendant  knew  nothing  about  this  enameling  method  and  would  rely 
upon  plaintiff  to  install  a  satisfactory  oven,  and  plaintiff's 
assertion  that  he  was  amply  qualified  by  exp  rience  to  do  this, 
clearly  supports  the  position  of  the  defenda-nt*  Moreover,  there 
was  a  definite  warranty  in  the  written  contract,  namely  that 
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"Heated  air  will  be  provided  by  a  Hover  direct  type,  gas-fired, 
recirculating  air  heater,  and  will  be  circulated  In  the  oven 
by  means  of  a  blower  and  motion*   Suitable  duct  work  will  be 
provided  to  Insure  an  ^ven  distribution  ^   heat  throughout  the 
oven.  "  There  was  ample  evidence  that  the  o-vBn   did  not  give  an 
even  distribution  of  heat  throughout^  so  that  there  we^s  a  failure 
in  this  respect. 

It  is  also  pointed  out  that  the  contract  provided  that 
"workmanship  entering  Into  the  construction  of  the  oven  is 
guaranteed  to  be  of  the  best  quality,  ••   "Workmanship"  includes 
the  designing  and  arrangement  of  the  oven  for  distributing  and 
maintaining  the  required  heat*  CJuaranteee  of  good  workmanship 
have  been  held  to  be  the  equivalent  of  a  warranty  of  fitness  for 
the  purpose  designed.  ,Salt  Lake  Hardware  Go,  v»  Gojoell,  47  »vyo. 
145;  American  Spiral  Pipe  Works  v.  Universal  Oil  Prod.Gp,.   £20 
111*  App«  583;   Day  Pulv^^rizer  Go.v,  Rutledge,  238  Ky.  817; 
Economy  Fuse  a?  Mfg. Go.  v.  Raymond  Concrete  Pile  Go.t  111  F.  (2d) 
875>  880.  The  contract  also  contained  certain  provisions  for  the 
capacity  of  the  oven,  which  would  necessarily  ref»r  to  the 
number  of  lamp  parts  to  be  baked, 

(section  15  of  the  Uniform  Sales  Act  (111,  Rev,  Stats. 
ch,  121  1/2  provides  that  "(1)  Where  the  buyer,  expressly  or  by 
implication,  makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  and  it  appears  that  the  buyer  r  lies 
on  the  seller's  skill  or  Judgment  (whether  he  be  the  grower  or 
manufacturer  or  not),  there  is  an  implied  warranty  that. the  goods 
shall  be  reasonably  fit  for  such  purpose,"  And  sub-par.  (6) 
provides  that  "An  express  wasranty  or  condition  do  s  not  negative 
a  warranty  or  condition  implied  xinder  this  act  vinless  inconsistent 
therwlfeh,  ••  We  are  of  the  opinion  that  the  implied  warranty  of  fitnesi 
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in  this  case  Is  consistent  with  th^  express  warranties  stated  in 
the  contract*  A  buyer  may  rely  on  both  kinds  of  warranties, 
Lldgerwood  Mfg«  Co.  v,  Robinson  dt  Son  Cont^g  C!o«f  183  111,  App.  431, 
439-441;  Lathrop-Paulson  Co,  v.  Perfcson,  229  111,  App,  400; 
American  Spiral  Pipe  forks  v.  Universal  Oil  Prod,  Co . >  220  111, 
App,  383;   Lyon  &  Healy,  Ino,  v.  Central  States  Hotel  Go,,  296  111, 
App»  345;  Wool ton  ▼,  Crist,  Inc,,  210  111,  App,  6g*  55  Corpus  Juris 
at  page  750  says:   "All  jurlsdictione  concur  in  holding  that  a 
manufacturer  warrants  the  fitness  of  goods  he  manufactures  for  a 
particular  purpose  of  which  he  is  e:q)ressly  or  impliedly  informed 
by  the  buyer,  if  the  buyer  relies  upon  the  manufacturer's  skill 
and  Judgment  in  furnishing  the  goods," 

Plaintiff  argues  that  polymerlne  was  a  new  product  and  its 
use  was  experimental,  and  cites  Frost  v»  Van  Cleef.  291  111,  App, 
363,  where  it  w&s  held  that  as  both  seller  and  buyer  were  entirely 
unfamiliar  with  the  product  It  could  not  be  said  that  the  buyer  was 
relying  uponnthe  seller's  skill  and  Judgment  as  to  whether  the 
mate  rial  would  serve  the  purpose. 

The  evidence  in  the  present  case  does  not  support  the  claim  that 
the  polymerlne  enamel  was  a  new  product  and  had  not  be  n  baked  in  an 
oven  prior  to  the  attempt  made  by  the  defendant.  The  process  was  new 
to  the  defendant  and  its  officers,  but  tne  witness  Smith  had  had  ten 
y-^ars  of  ej^erienoe  with  various  types  of  lacquers  and  efaamelg 
and  was  familiar  with  the  lacquer  known  as  polymerlne,  WllldHm  Hover, 
Jr, ,  testified  that  polymerlne  was  merely  a  trade  name  for  a  product 
containing  eynthetlo  resins;  that  tnere  are  many  such  products 
which  are  baked  in  ovena  although  they  do  not  go  by  the  name  of 
polymerlne,  but  all  of  them  require  the  same  kind  of  baking  as 
polsrmerine  -  the  requirements  are  no  different^ 

Plaintiff  says  that  defendant  could  have  prevented  damages  by 


tlS^   ,oqA   ,1X1     €,&.:.    ^.,^.   ».inos3.  noc  I.  nosnidci-l   ,t   »oO    ,s1M  BoowxsaMJ 

jOOi^   ,■  •■      .  f  "I     SS3    tCQi'!3t--xa'i   tV    ,00  nog.X<if3q-»qo'xri;t6j     ;II^-es* 

.III     OSS;    < .  v^-    ♦f'Ot'^i:  XiO  Xjaa-T^y-tHi,?  .v  aaC^xo'fe'  9<:^i'^  Xaiiqe  a&oli'^mA 

,1X1     d<32    .  »oO  Xs.toH  aeJ^-J-a  Xi3T:r!'fi5Q    »v   tOnX    «'gXjs--H  A  aozd     ;585   ,qqA 

X-sxjL  awq^oC  35      »58    .qqA   .rXX     OXS    ».orjI    tJ"3X'iO   *v  co.tXoc.W     ;a4^    ,qqA 

)3  cfBildr  8nil>X(5il  at     'tuvaco  Qacliol&filtvl  XIA"      JPtss  03V  egsq  #b 

B  101  B^rTuioe^sjn.^m  erf  ri^^ —  "^.c  ssend-il  oxiJ  a^natiaw  •S9iir*asli;aa« 

.bosrao'tc .'      r    .  ,  r^      ,.  ^,.,  -- .  ,  .  ...i.j;^  ,  Q i   sxf  xlo irfw  lo  9aoqii/q  •uaXiioi^'iiaq 

XXi?f?    >'•-•; r.-M-f joy iuni.r    f^rid^   noqu  asiXsn   leijwcf  &il^   11    iiQ-%"(i  9£it  t^ 

,qq.^   »lii  IPS    t):?sXO  4^aV    ,v  jeo?'g     eoJJ'lo  £>nA  tIaS'nsffilisqxe  e«w   saw 

".Xsiitfr'  ia'^jijd  ii  r-ig  £f;^ocf  as  ;J'Bri:t  J&Xsri  a^w  *i  ©isriw   ,C9C 

sw  -if^ijyd  Giic    J^^xfir  iXs  n  bluoo  *i  ^oudoiq  orf*  rfliw  i&illmalsiu 

^di  t&d:t^  d-iisacgiiyt  ^J^  XXX:if3  a'isXXsa   erf^nnoqjj  snlxJ^*^ 

»s3oqni/q  exftf   aviso   blwo*  XBX"»a'«B 
jsriJf  ffli^Xo   Qdi  iioqqur  '^aso  3Ti*)Beiq  sdi  til  »0flai>iv9  ©riT 

ns  nl   bsilaef  fl-'sef  S^oa  D>uti  bcin  ioubaq  w@n  s  sjaw  Xsaajxs  enliaancXoq  ©ffi" 

TH©rs  -^  ,  '    ibnaler)  9d:t  •^cf  9£>dffi  ;tqm«;t;t«  9di  ot  loinq  xxsvo 

fi©u   had  b  stiJ-Xw  p.1.1   ;?ud   tSTCPoi'jlo  aJX  fena  *njabnslsi>  ©dd"  oi 

^l9in&ah  3oqY^  ajjoiiiiv  a3"Xw  »onoiif-qx9  fo  8ns«x 

isvoH  fiUBJXIiW     .©filiwflt^J.^  K-ni'  iswD-o^I  srfJ  ri;tX«r  islllm&'i  a«ir  £a« 

to  da=5n  Ofid"  Aja'  ojs  d";,n  ob  Y'^^*  d8ifoxi;tXa  ensvo  ni  bBiiad  sib  iiolriw 

3S  gnJEjCscT  TCo  6i!L£4  ©BfiB    oil?   oilMpei  fi?9ii*   lo  XXjs  d-wcf   ^©^X'I9iHX;Xoq 

♦S-nsnalllf)  on  ana  atfneffls^Xwpei  exl*  -  dxiiisflntXoq 
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the  exercise  of  reasonable  caree  There  is  no  evidence  of  any  lack 
of  care  on  the  part  of  defendant.  While  it  had  been  engaged  in 
the  manufacture  of  floor  and  table  lamps  for  25  years,  these  were 
finished  by  the  aiorlication  of  a  lacquer  which  was  dried  by 
subjecting  it  to  air.  When  the  oven  installed  by  plaintiff  failed 
to  bake  the  materials  properly,  plaintiff  was  notified  and  the 
whole  matter  of  attempting  to  improve  the  process  was  then  under 
the  control  of  plaintiff  and  his  employes.  Defendant  was  diligent 
in  hlB   a  tempts  to  improve  conditions. 

Section  69  of  the  Uniform  Sales  Act  provides  that  where  there 
is  a  breach  of  warranty  by  the  seller  the  buyer  may  (l)-a  "Accept 
or  keep  the  goods  and  maintain  an  action  against  the  seller  for 
damages  for  the  breach  of  warranty,"  The  money  expended  by  defendant 
for  alterations  and  reconstruction  of  the  oven  by  the  Drying 
System,  Ino, ,  is  not  disputed.  This  amount  was  $810, 5g, 

Section  70  of  the  Sales  act  also  permits  the  recovery  of 
special  dsmagee.  After  the  preliminary  t  sts,  which  were  unsatis- 
factory, "laintiff  insisted  that  defendant  continue  to  use  the  oven 
with  the  first  changes  made  by  plaintiff.  Defendant's  superintendent 
kept  a  record  of  the  number  and  kind  of  lajop  parts  on  which  the 
enamel  was  improperly  baked.   There  is  undisputed  evidence  as  to  the 
work  done  on  such  parts.   It  required  tue  removal  of  the  Improper 
finish  and  it  v?as  necessary  to  repollsh  and  refinlsh  them*  Le'chinger 
t  stifled,  giving  in  detail  the  number  of  such  iinflnished  prjducte 
and  the  work  required  to  refinlsh  themj  that  20,225  metal  oarts 
were  damaged  by  Improper  baking  from  July  1  to  September  15,  1940, 
at  a  coat  to  defendant  for  refinlshing  them  of  !S5,519«07, 

The  court  disallowed  defendant's  claim  for  damages  for  the 
period  between  September  15'  and  October  19  and  gave  as  hie 
reason  that  defendant  was  not  entitled  to  damages  incurred  after 
they  had  contracted  with  the  Drying  System  company  for  the  rebuilding 


ni  fer5^;<>s^o  n?5«f  5«d  tl  ©XMVi'      .Jri^sSru^lsb  to  ^i&q  edJ  no  «tca©  Io 
©'X8W  sa^rfi    tBi-agt  32  not  eqiaal  eldjaij  liius  *sogI1  Io  s^inToBli/nAffi  eriJ 

enj    DOS  f)9ill*Gii  v^JW  lti;tnlAlcf  ^X-Cl^QO'^q  al..ilisi^si8  erit  eiBcT  o* 

Sn&'glllb  Bmi  in^n^te^i     ^n^x^J^<^^  BJtri  btm  ttltat&lq  1;c  Ioi3"fioe  adit 

♦anoLtlbnco  ©voiqarl  et  atqad^-'fl  Btk  fli 

d'qsooA"   B-(X)    Ajsff:  le-^ctrd'  silJf  isllsa   sri*  ^d  Y^iuaiTAw  Tto  rfose^cf  a  si 

^ni^iiO   flil^t  Tja  nsvo  ail;f  Io  nolj-owi^tanooei  ftnfi  BnolcfJStritlA  lot 
*sa«0I8§-  afivf  SoiSijOa  sMU      ^b&^uqstb  ion  ai    ^  ,onI    (iBs^exS 

-aJt^tflanx/  ©isw  d'jliivi  ^atfg  J  X*^j8rtJtflilI<yxq  erftf  *!t9;^'iA     «89sa&ifi£>  laiosqs 
£19-/0   ancf   sau  0*^   9«r:xSnon  ifH«bit9'S^f>  Jvirid-  6t>.tRianl  ttl^fniaL"   ^X'ioio&t 

ejtl.t  xloirfw  no  nJt^q  qisjel  to  f>ni::^  fefws  locfttarn  ftdt  to  Snoo9^  s  ^qsi 

ifjgoiqp4  ^*   to  Xjwofire^  9  »t  J&9*i:lnpftt  -tl      .e^tiBq  riotrn   no  <^noE)  <iow 

nesnljcis  '>a   «e©c[*  rf«ifiitai^n«  £ifej£X©qsn  o:f  ■<5iBnP90»n  sew  S'i  Baa  rislrtit 

ecfoi5.b  iq  j^edr-iieWinu  daua  to  T:o«fiium  exfif  Xi®J©l>  ni  ^fii-rii    tbeXtlts  J 

aJiAq  Xd*efli  dSS,Os    iferf^    ia©ri:;+  x£einltei  c;f  £>©«ijti/pei  ;rficw  »ri^  &rta 

lO^^f^X   ^SX  ■x^-'dnie^qsa   oi  X  "^kXwL  raoit  gnl^isd  i^qotqnrl  x<^  l>©S«inab  ♦rrsw 

,VO*QXd,.el  tc  ffierij  8«lfi8lGlts^  lot  d-flans'tsib  e;J-  tf^od  3  is 

-t  a®5.iiHi3.5  tot  arXsXo  Q^inMba»t&h  foewoIXsai^  :fiyoo   siiT 

eiil  a«    -*v*5i  £)na  ^X  'a:«»crG^»0  baz  ax  i^dm^^tq^e  «?9i»*stf  fcciiaq 

ir-^fljs  bsaTwoni  a9>^«fflJ3b  oJ  b9X;ti:tfie  :^on  esw  *ns>ffftt*t6  d^JSriiT  nosA^rt 

A 

^jnlbXXi/d's'x  9xi:t  tc.t  xf^-J-^^ffioo  ffle;ta"iC  •grilx*s(j^  9di  dilw  fee:tosi;J-noo   bAd  x^^ 
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of  thft  oTen,     ThB  dftnages  for  this  p  riod  aiaotintdd  to  @l9  867»55, 

and  defendant  by  its  croee-appeal  claims  tkls.     The  theory  of  the 

court  seems  to  be  that  during  tiile  latter  period  defen<3ant  should 

not  have  attempted  to  bake  any  of  Its  products  In  the  oven  but  should 

have  allowed  it  to  st&nd  Idle  during  this  time.     While  defendant 

might  hope  that  the  t^rylng  Systwi  could  put  the  oven  in  a 

satisfactory  condltlon,yet  the  outcome  wag  still  uncertain.  Pltlntlff 

had  refuged  to  attempt  to  Improve  conditions.     The  defendant 

imffl<?«le.tely  employed  ths  new  eoneern^   Drying  System,   which  Involved 

days  of  study,  planning  and  designing,   and  several  weeks  in 

fabricating  and  installing  the  new  s^ygtem.     The  p<=^riod  from  September 

16  to  the  middle  of  October  was  the  vf^ry  height  of  defendant's 

production  season  in  order  to  get     ts  product  into  the  stores  for  tl^ 

Christmas  seasson,     Xt  would  seem  the  part  of  wisdom  to  pperate   the 

oven  with  the  imperfect  adjustments  made  by  plaintiff,      Thff 

altffrnative  would  be  to  suspend  all  production  and  by  losing  the 

Christmas  season  trade  the  dan^ia^s  to  defendant  and  tr&oe&ble  to 

plaintiff's  breach  of  warranty,   would  undoubtedly  hav^^  be  n  much 

larger*     By  eontinuing  to  operate  the  oven  the  ciamages  for  which 

plaintiff  .wa»  livable  were  iesisened.     Under  these  circufflstanees  the 

trial  court  should  have  included  in  defendant's  Judgment  the  damages 

suffered  during  this  latter  period. 

For  the  reasons  indicated  the  judgment  of  the  trial  court  is 

reversed  and  Judgmi^nt  will  be  entered  in  this  court  against 

plaintiff  and  in  favor  of  the  defendant  for  the  full  amount  of  its 

damages,   less  1903,60  the  unpaid  balance  of  the  purchase  price, 

or  35,293,04,  all  costs  of  this  appc-al  to  be  taxed  ai^inat  the 

plaintiff, 

REYERSSD  AND  JUDOMF Nt  EKT' RED  IK 
THIS  COURT  FOR  THi.;  DEFENDANT  IN  THE 
'  AMwUNT  OF  $5,2939d4» 

Matchett,  P,  J,,  concurs, 
O'Comor,  J.,  dispents. 
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RUSSELL  S.   MOORE, 
vs. 


Appellee, 


WILLIAM  L   SDlKmpS,    LAWR12NCI':  J. 
KOLLATH>    DUDL':!  trv^'WEY,    KliLOGG 
HUNTINGTON,    and   ILLIW^S  BRICK    . 
GOi/iPANY,   a  corporation,  ""'"^-.-,^,^  ,  ' 

Defenda|if#««.^ 


""^s**^, 


On  Appeal  of  WILLIA^  L.EDMOxMDS, 
LAHRENCE  J.  KOU^ATH  and  DUDLEY  L. 

DiiiWEY,      ..--" 

y^  Appellants 


MR.JUSTICE  McSURELY  DELIVERED  THE  OPIMI:)N  OF  THE  COURT, 

Plaintiff  brought  suit  against  the  above  named  defendants 
to  recover  damages  for  Injurlee  received  on  a  toboggan  elide 
operated  by  Edmonds,  Kollath  and  Dewey,  The  ca^use  was  dismissed 
as  to  defendants  Kellogg  Huntington  and  Illinois  Brick  Company* 
The  jury  returned  a  vercict  finding  the  pepalning  defendants 
guilty  and  assessing  plaintiff's  damages  at  |12, 500„  These 
defendants  appeal  from  the  Judgment* 

Plaintiff  introduced  evidence  tending  to  show  that  defendants 

were  negligent  in  the  operation  of  the  toboggan  slide  by 

permitting  a  dangerous  ditch  to  traverse  the  toboggan  runway. 

Defendant  first  says  the  trial  court  improperly  permitted 
a  disclosure  to  the  jurors  on  their  voir  dire,  that  a  foreign 

insurance  company  had  insured  defendant  against  risks  such  as 

were  involved*  Before  examining  the  prospective  jurors  the 

attorneys  for  plaintiff  asked  permission  of  the  trial  court  in 

chambers  to  interrogate  prospective  Jurors  as  to  their  interest, 

if  any,  in  the  Underwriters  at  Lloyds  of  London,,  This  was  supported 

by  an  affidavit  by  plaintiff  stating  on  information  and  belief 

that  this  company  had  a  number  of  employes  in  Cook  county  and  there 
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Bbtls  rm-^'godi  bevleo^n  eQi^uial  not  B9gsmBb  i«vooet  o* 

bQBBlBslb  aiJw  ^s0&oi   ^r:'      .Y.owoa  bti&  dt&llol   ^sfinoiaJbH^  ^cT  6»3'«'X'»qo 

lis?   rtags'^'cfo;}'   sxid-  lo  nol*sisqo  eyrfJ  nl  tfnsgilasii  srr»ir 
,X^v:n!Jt  nsi'g'-^ocSoi  arid"   9t3isvBiJ  otf^  tioilb  awotegnafe  a  8nl:tJiBW?»q 

figlOTc  ■?    i^.-gif3  li^Z  *5ri^>^*  no   aioitft   ©£i;:t    od"    sixisolosifc  « 

ofii  sioiwi;,   evlJosqeciq  arid*  gflinlffisx©  enotoa     ^tsvLcvnl  9t9W 

fli  *i«oo  Liii'i$   ^i'a  lo  nolaeirti'^sq  6»3C8«  ^llinl&lq  fol  Bt«>i«o:rj« 

jJaansdni  lietdcf  ocT  8»  siotwt,   evl;toeqaQ'«q  '   9d-asoiie;fnl  oit  at^dmado 

J&e^ioqqtf*  «««  al  1T      ,,rtoBni>I  to  n5i{oiJL  ;?£  BTsrfltwtsbnU  9tii  al   ^xa&  tl 

t9il«wf  baa  ncid^iantotni  no  sniitBd-B  ttl^nlsiq  T£<f  ;Jlva6jt«A  na  T<f 
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were  others  in  Cook  county  financially  interested  in  this  com  any» 
A  oounter-affldayit  filed  by  the  trial  attorney  for  the 
defendants  stilted  that  the  insurance  company  which  wrote  the 
policies  insuring  the  defendants  in  this  case  was  R,N, Crawford  &   Co,, 
which  had  88  employes;  that  the  investigators  making  the 
investigation  of  this  case  was  the  firm  of  Toplis  &  Harding, which 
had  65  employes,  and  that  the  attorneys  employed  to  defend  against 
plaintiff's  claim  was  the  fiinn  of  Ekern  &  Meyers*  The  counter- 
affidavit  stated  that  no  officer,  agent  or  employe  of  any  of  these 
firms  was  "on  the  present  Jury  panel, *  and  that  no  other  agent, 
investigator  or  attorney  for  any  of  the  Underwriters  at  Lloyds 
had  any  financial  interest  in  the  outcome  ®f  the  litigation,  Couhsel 
for  plaintiff  point  out  that  the  counter-affidavit  fails  to  deny  the 
possibility  that  other  agents,  investigators  or  other  employes 
of  the  Underwriters  at  Lloyds  might  at  that  very  time  have  been 
sitting  on  the  jury  panel. 

The  cour'  permitted  plaintiff's  counsel  to  ask  prospective 
Jurors  as  to  whether  they  had  any  connection  with  any  company 
that  makes  a  practice  ©f  defending  cases  of  this  kind,  or,  "Do  any 
of  you  have  any  con  ectlon  i^rith  the  Underwriters,  Lloyds  of  London?" 
The  answer  of  the  prospective  jurors  was  in  the  negative.   Counsel 
for  defendants  argue  that  these  questions  were  ifiproper,  citing 
Kavanaugh  v,  Parret^  379  111*  273*   The  coimter-af  f  Idavlt  by  the 
defendant  in  that  case  was  positive  In  showing  that  plaintiff's 
rights  could  not  have  been  prejudiced  in  the  trial  before  the 
panel  of  the  Jurors  then  in  court.  The  affidavit  specifically 
named  all  of  the  Jurors  on  the  panel  and  stated  that  none  of  them 
was  interested  in  any  way  whatever  in  the  affairs  of  the 
insurance  company.  In  aoditlon  there  was  testimony  that  none  of 
the  Jurors  had  any  Interest  in  the  company. 

The  practice  in  the  Instant  case  was  appr:)ved  in  gmithers  v. 
Jenrique^,  368  111,  588,  T^^t  case  has  been  followed  in  a  number 


♦s 

,Tj;rLs  fiioo  slrfd"  al  bB&so-j'^ial  ■^Iljslon.ixiil  xifm/oo  2I00O  at  8'xeii;fo  eiew 

9£it  eiJcxw  iloifiw  piBqfliOO  Boa&*tUBfii   exit  Sadi  b&SiiB  8*n£Jbn9le& 
»,oO  ^  MoIw^tO^H^H  8«w  93.80  aJt^i*  nl  8(fru8ibn9^»A  «fi';f  gflliUBfll  seloiloq 

/isXdw ,aai.6iaH  &  slXqoT  "io  unit  Qdi  saw   ©sao  aidcf  to  aoli&^liB&vnl 

'-nlags  5n©t;'=>Jb  ou   flOTjoIqEs  ait^iwo^fctfi  »iii  i&di  6/19   ,8«>xoXq«9  3d  bMd 

-^s^Hx/oo  3xlT   ,8is-^9M  &  an^ii^  t^  anlt  e4i  bbv  aXalo  a'tlii'fllAlq 

inBdS  tc  xtvi  to  e-^olqws  10  tfaej^   iisolllo  en  iAdi  beiBtB  ^IvafciltB 

titnag-B  TiPiiS'o  on  ;tiJd*  Mb  "tlenaq  ^iJirt  Jn^a^^q  Sil;t  iio"   b«w  tjviil 

Is>5«>/cO   ««ol*^SlJ-iX  9xl;t  lo  sflioo3"uo  add"  ni  ;*3«is*fii  ls,lonanlt  x;n«  J^tiiri 

fi99(J  ©vsjti  9ffil;J  •^'?^T  JjBrfvt   oA  ^rfglia  8i&"?oIJ[  *«  8isd2iwi»b«U  9ffJ   I0 

♦laooq  x^wL  »d^  no  snittfla 
evi^sqacic  iajs  o?  X^sajjoo  b  *  tlti^nl-oXq  6»^d'iara»jC[  ciuoo   erif 

Y«Bqmoo  Y^J3  rfS^ltv  Rol^osrino9  xtui  bAsL  xatii  ledJMfw  o;>"  as  eiOiwt 

^        t     -M  Btd^  lo  a&8«©  i^alhaet^h  !♦  »olio&tq  a  B^ijsa  tjuii 

"VnoSnca  to  af>^oXJ   «8'sed'l'xwi9JbflU  »ri;f  d^I*?  noi^tos  nof>  -^iijij  sved  uox  to 

XSsfiuoO     .©vld"S8«n  9n;t  ni  a^^  sioitrt  ^vitfosqsoiq  oxljf  to  'isiraniB  9dT 

anltio    tiaqoiaspX      riew  anold'asx/p  ©Bsii?  ^aii;*'  augte  s^tnafcfiateJb  "tot 

8ri*  Y<f  ;rivfif>±tt«-'i6;Jnuoo   sriT      *BVs   .XXI     QS^t   ^^011^%  ,v  dsiiBnjrraJi 

a'ttldrtXaXq  tsrfa  grilworia  ni   evlitiaoq  ttm  asso  Jsrid'  nl  i'naftnataB 

:ot%tf  IJSi:*E^  9ff3-  nl  fceolJDi/t^tQf  n^fd  9T-«5d  tfon  l)Xi/oo  e^ifsii 

TCXXBOltlORqe   *Jhj^J8X>illij  adT     •itiwco  ni  n8d;t  a-xoiwt   sid;f  to  iBtmq 

fflfjrit  lo  ^non  ;fsdd-  59;t«?a  hKs,  l*ft-Q<^  srf^t  no  anoint   »dt   to  IXa  fcenan 

•rf^-  to  BiisttB  wli  ni  isvffijjsdur  xxm  xn&  nl  693-8 dTiaitfll  saw 

a.  ^m^  y;ncinirfe  sv*  ti«w  ©««d;r  noi^-i&f  jb  nl      ♦^n-^qrao©  eoajmsanl 

^XOBqrae^  Btii  :ii  *a?>*t6;J-ni  xaa  btui  a*iciisl   sitJ 

•'«'  ^t'-'Jii^i?^:-^  «i  fcST  •TtqqjB  ««w   ©aao  Jna^ani  sd*  nX   aai^Toaiq  ©dT 

i9dsiwn  s  nl  -bftwoXXot  a^^d  s^i  9bbo  Ja^JT      »88<3   .XXI     8d5   ,_sciipl2n9H. 


3. 

of  subseQumt  eases.     In     'Neal  ▼,  Caffarell_o,   303     111*   App,e74, 
the  qto- Rtlons  permit tefi  %o  be  put   to  the   r«spectlve   jupore  weire 
substantially  the   saMi  as  thos«^  Xn  the  laetant  case.     It  i« 
eignifio^nt  that  in  response  to  tl^se  qu^^stlons  In  the  0*5^eal  case 
ft  TPnir^san  answered  that  he  wae  eonrteeted  with  Lloyde  and  was 
excused  with  the  consent  of  both  parties.     The  queetians  put  to   the 
rrepedtlTS  jurors  in  the  inetsmt  ease  might  have  r  s  ated  in  the 
same  ^ay^  which  emphasises  the  duty  of  an  attorney  to  hie  client  to 
^&ke  all  reasonable  inquiries  as  to  the  interest  of  th©  prospective 
Jurors  in  the  outcome  of   tne  litigation,     Also  might  be  noted  the 

at)inlan  cf  this  court  in  a  case  where  the  facts  are  vary  much  the 

tbfis'be 

same  ag/here.      (Halladay  ▼.     lyaoia  Fields  Sou  .try  Club.   206 
ill.  A|>p,    (abst, )  622* )     In  that  case  oounsel  for  plaintiff  follewtd 
the  procedure  appro'red  in  the  ^?mithers  case  and  we  there  held  there 
WAS  no  reversible  error  ia  this  respect,     in  the  H&lXaday  case, 
where  the  plaintiif  was  injured  on  a  tobogg&n  slide,   we  affirmed  a 
Judgment  for  $20,000,     In  the  inetant  cage  the  amount  of  tiie 
judgment-ftl2,6  0,   is  not  quftstioned.     In  aaallen  v,   hronpon.    263 
111.   App,   540,   reversal  of  the  Judgment  w&e  refuged  a@  it  was 
apparent  from  the  else  of  the  vt^rdiot  that  the   Jury  w&p,  not 
influenced  by  the  reference  of  a  Juror  to  the  insurance  oomr-any.    The 
test  of  all   such  oases  ie  whether  couns  1  used  good  faith  in  his 
requeet  to  be  i>e  mltted  to  interrogate   the  prospective  Jurors  as  to 
tlw»ir  interests  in  any  liability  insurance  company.     Here  the 

good  faith  of  plaintiff's  ooimsfl  is  evident  and  th©  procedure 

^  ,,  cited 

followed  has  been  approved  in  many  oases/in  56  a*  L.  E.  1464;  106 

A,  L»  R,  1330, 

Th«  aeoident  happened  on  the  evening  of  Deoemb'^r  g9,   1938; 

defens^nts  were  operating  a  tobo^jaa  slide  n-ar  north  C^ifomia 

avenue  in  Chicago;    the   glide  eonelstf^d  of  a  tower  or  platform 


^j  at  b-~'  .%iis  »a«t>  (tflAsfB/tJt  fliti^  oi  aTcn-srt  «vitft«4|i«4c 

i3£jJ  xCoBJ?  '^«*t  di4#   sn«f«  MUM  «  itl  #*x)sf<so   slui    V.'  flolalqc 

[^ftjtXfi^  l^i?/si:  y^'^9  •»«o  i^it  «I     (•std  (.^e^Al   ^^^  •1X1 

tsd#  M©a  9^<»fi*   ?s*'  Sm.B  m*ii  ircgjijttlwe  «tf^  Hi  bsto^arui  otub^Oiytq  9tii 

js  &sis^1  I  n(i5g^o#oJ   a  fie  l>««v|,ia  a^sv  tiKTolAXq  «f(*  d-itrfvi 

j  m»!i!^i^t  9^^  ^(<i  XA«-39Vcn(   «Q^9  .ciq^   *XXI 
<^i;^  ;r9l^f«v  9£is  le  Mis  9^  «»v%^afttumq« 

9rfT    ,f,  ■■  qiuboI  fjAS  ot  i<3^©t  A  "ie   cwjivxdin  ««lt  -ftf  J^soiiejjXlni 

slff  ;5i  ilifii;;^  fojo©  t«d^atf»  ai  •««•«  il©6^8  jLU  \o  *at^ 

-uii-^rr-  '         :i   f^aswco  ti*\^tinlul<i  to  ri»l«t  *••» 

aOX   J^S^X    .  .      S';   nJ:\a«wti^  ^flUKP  Hi  6*rontq<|«  flr»«d  »«I  ftetroXXot 

,0S8I   ♦/!    .J   -A 

id§««X  »cr'  '■■■•*■:-■  3i5X«»vft  «iiC*  iro  &f»i»«»c[afiil  #n®Bl08Js  wrr 

amr/V  &«»«r.9lftC00    «MX*    «ll^     JO^OixfO    111    •im«irA 
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3d   feet  above  the  ground  level j  a  ramp  ran  from  the  top  of  the 

tower  to  the  -round,  254  feet  long;  on  the  ground  runway, 
approximately  720  feet  from  the  top  of  the  tower,  a  ditch  ran  at 

right  Angles  to  the  runway;  it  was  6  or  8  fe; t  wide  and  from 

12  t®  15  inches  deep  at  its  deepest  portion* 

Plaintiff,  then  39  years  ©f  age,  with  his  daughter  and  tw® 
of  her  young  girl  friends,  went  to  the  slide  at  about  8:30  o'clock 
on  the  evening  of  Deoember  29j  none  of  them  had  ever  been  there 
before  and  none  knew  of  the  existence  ©f  the  ditch* 

Customers  might  rent  a  toboggan  sled  at  $1   an  hour,  or  if 
their  own  was  furnished  the  cost  wag  50  cents  an  hour.  Plaintiff 
owned  a  toboggan  sled  and  It  was  used  on  this  ©ccasion.  He  made 
arrangements  with  a  Mrs*  Kollath,  the  cashier,  for  the  use  of  the 
slide,  paying  her  50  cents  for  one  hour. 

The  three  girls  sat  in  the  forward  part  of  the  sled  and  the 
plaintiff  at  the  rear;  the  ride  down  was  smooth  but  when  the  sled 
struck  the  ditch  plaintiff  felt  a  jolt  and  rolled  of f  the  sled;  one 
of  the  girls  sustained  minor  injuries;  plaintiff  attempted  to  rise 
but  was  unable  to  do  so  and  remained  lying  on  the  ground  while 
asflstanoe  was  sought;  he  was  taken  home  and  the  next  morning 
removed  to  a  hospital  where  he  remained  until  February  6.  Plaintiff 
sustained  a  broken  back  which  was  immobilized  in  a  heavy  cast 
which  remained  for  some  considerable  time  even  after  he  left  the 
hospital;  at  home  he  was  supplied  with  a  hospital  bed  especially 
designed  for  treatment  of  fractures  ©f  the  back;  he  was  unable  to 
return  to  work  until  after  the  following  Labor  Day;  heart 
complications  developed  during  his  convalescence;  he  incurred  large 
expenses  which  were  proved  at  the  trial,  and  at  the  time  he  was 
still  suf  ering  from  pains  in  his  back.   There  is  no  claim  that 
the  verfiict  is  excessive. 

When  plaintiff  approached  Mrs,  Kollath,  the  cashier  at  the 


J.S  ttat  iiOiMf)   3   »ic9«ro3-   9/i:f  Ic  qod"  wif  eiot;!  toe's  Osf  xX»*j8iHlx©nqqa 
^aolttoq  t&Bqfi&b  stl  1f»  qas*  ssiionl  81  ©^  21 

fsi«ri*i  nsecJ  Tt@v9  biid  ssfit  lo  erton  {6$  TstfoftosQ  ^o  gnlnsra  ©xf;f  no 

^o^lb  adit  to  ©oHPitBixe  srfJ  lo  w»ni  ©noji  fins  '•iiolsd 

^i  10   jTtwori  as  X-'  .t.i;  .bTl.?  ni::;i^odo;t^  jb  Jnen  tJrigla  BfSino^ai/O 

llid-nlfil^  ,ii;or{  n^  s*n  '»  tfaoo   siiJ-  f>«d8lfni/l  baw  iriro  flsd* 

9.&Bffi  eH  ♦c.-isjsooo  Qjtf!  'W  saw  tl  AnJs  feala   ««asotfo?  «  Aenwc 

M:}  ^o  set/  91  <i?>iri8«o  Biii   ,j(i;JflIXo3   .b^M  «  ri*iw  stneaidgnBiiiB 

.*swori  9fjo  •sot  a^Ties  03  ^»ri  s**-^"^®*!  tSAila 

f)el  .;»fiw  ?u<:f  ri3'Gome  3-sw  tmob  ©J&Ii  snif   t'sun  ©ri*   t&  m*niBlc 

»JK>   jRftls   affS-  ^to  BsIXoft  i&n/r;  d"Xc(,  s  ;fX©t  ttl;tjtU:BXq  £fo?ifc  &iii  ioui^e 

sai  tqffl!=vt.ta  t'iliJnijaXq   jael'to'tiaX  ncnljEt  befil*,#8tfa   aXtlg  arl*  1© 

elXrh?  hnuot^  oil*  n©  sni^X  bnnlmsf^i  hrm  os  ofc  oif  eXcf^m;  asw  ttutf 

SniiTCoffi  ;)'X3ii  difif  Ms  sffloxf  ni;:?l6;f  eisw  dd   ;;txi3yos  saw  ••iiA#ai»i8A 

!:ti*ni.e.r'^      .B  ->,':':r Bt,ftcf©''4  Xi*nu  fioniajflst  srf  9i»riw  l&^lqBod  *  oi  b^romsi 

al  SsslXlcfoiaiffl  3«w  rfoXrfw  ioBd  nsiotcf  a  Jbejila*aua 

etftf  tflSfl  erf  TetftE  nevs  ©aiX^f  9Xcf.a^f!>feiBno©  i^^moa  ict  benXaffls^  rlolriw 

XXXalo^O'  iB^iqscri  s  d^Xw  SsXXwwb   »3w  sd  eatoii  Jb   iXa^lqaod 

o*   aMsau  sbw  9d   jiDBd  oriJ  to  a siud-ojait  to  d'fi»ffl*B9i;J'  lot  ben:glm9b 

*T-serd   ;X3G  lodfij  gnXwoXXct  mi  isJ'tij  XX;ffi«  if'scw  o;f  mistei 

^laX  Sft^iirofiX   ed    tso^«oaj'Xj9Vfloo  aid  -gal^iub  S39qoL*^*&  anoii'BoiXciaoo 

3.3W  ori  ©ijtXit   ed*  c?jb  fin,i   ^l&lti  sri^-  d'B  i>»vGiq  a^sw  ilolriw  aaanaqpcs 

itiJd?  loiaXo  on  ai   siedT      ,3ioBd  aid  nX  axilijq  ffloit  gnlis  tua   XXld"? 

fc«Tia«*ox9  aX  ifolSisv  adS^ 
ad*  *a  loXdsJBo  adi^    «d*BXXo      ^ej'xM  bari^Aso'Kiqjs  tti^nXaXq  nadW 


toboggan  sj.lde,  to  obtain  a  ticket,  he  was  asked  by  her  to 

register  on  a  card  giving  bis  name,  address  and  telephone  number? 

he  wrote  these  on  a  card  which  Is  In  the  record;  It  Is  yellow 

In  color,  about  6  Inches  long  by  4  Inches  wide;  the  upper  2  Inches 

i#  detachable  and  aft^r  plaintiff  hc^d  signed  on  the  lower  part  this 

upper  part  wa«  detached  and  given  to  him  and  the  lower  part 

retained  by  the  cashier*  On  this  lower  part,  iniiaediately  above 

the  name  ©f  plaintiff  in  prominent  type  are  $he  words  "Return 

This  Redeipt; »  above  this  in  small,  rather  obscure  type,  are  words 

purporting,  on  the  part  of  plaintiff,  to  release  defendants  from 

all  liability  from  any  and  all  injuries  which  may  be  sustained, 

it  being  the  intention  to  assume  all  risk?  from  the  use  of  the 

equipment  or  otherwise. 

This  portion  of  the  so-called  receipt  was  introduced  in 

evidence  and  defendants  argue  that  this  was  a  release  by  plaintiff 

of  all  liability  on  the  part  ®f  the  defendants;  that  the  court 

erroneously  instructed  the  jury  that  t  la  release  was  no  bar  to 

this  suit  if  they  believed  there  was  Induced  in  plaintiff's  mind 

not 
the  belief  that  he  was/assiiming  any  risk  or  releasing  any  claim. 

It  is  argued  that  it  is  the  law  that  whoever  signs  any  agreement 

or  release  is  presumed  to  act  with  knowle:  f^e  of  what  he  has  signed. 

At  defendants*  request  the  court  also  instructed  the  Jury  that  if 

it  believed  plaintiff  "knowingly  affixed  his  signature  to  the 

Inst' iiment*  the  verdict  as  to  the  defendants  must  be  not  guilty* 

It  is  well  settled  law  that  where  an  alleged  release  is 

objrained  by  practices  tending  to  deceive  the  party  asked  to  sign 

it,  it  will  not  be  obligatory  on  him.  In  G.  R«  I«  Sc  P.  Ry.  Co« 

V*  Lewis,  109  111*  120,,  129,  it  was  held  that  where  a  plaintiff 

was  induced  to  sign  a  release  "under  the  belief,  created  by 

defendant's  agents,  she  was  simply  signing  a  receipt  for  expenses, 

defendant  would  not  be  permitted  to  plead  it  as  a  defence  to  the  actio 


«3 

c3   Toa'  v:cj  £>02fa-a  B&m   aid   ^tsAol^   «.  ,fil;*Jd'G  o;^    t^tbi^^e  nap,so*f®* 

j^ecfrown  snorfqelsd^  Ijfu^  3«©if)&s   taffi^sjK  aixi  gftivis  Mes  «  no  ns^fBJtgtw 

woXIftv  ;6i:oo?»*f   r-iicf   fii.  s;i  ctojtriw  J&ijbo   s  no  ©sedJ  s*o*rw  «< 

siii?  st&q  tmiol  s^ii^  so  fesn^ia  bsA  'filrinisilq  *iPt%ji^fcna  9Xcurio;*;f9i>  61 
tl£iq  iriwol   s»£ld"  5xi:^  ne^^S  6nB  fesrios.jeB  a  ^w  ^''wq  naqqu 

abtoTM   ©IB   daqvil    r^iwoacf®  •X9ri;^©^   ^XXaurB  nl  slsi^  avoo'^  "  jj^qie&sH  eJtdl 

0^%%  Btfrnhmtsi)  08,seX9''  t    uliRtMlc  to  it&q  wi:f  no   ^^nitiocfrttiq 

^&Bisi.&^3is&   ©€f  ^JQBJ  doXrf?/  isslt^tii-t   X-C-8  ^^^  'Z'^  fficil  ^jrfiXicfsiX  XX* 

eriiJ  lo  satr  Qxlif  motl  sii^lt  I  -a  90i/«8«  o:f  nol;tfled'ni   erf*  snlsd  11 

•  e8l<rTf»xi;ro  no  in9.a.qlvp9 
al  b&ouboi^nl  saw  ^ql?>oei  ^sXXjSo-oe   orirf   lo  ccI;J'toq  sMT 
■ll^tHlaXe  Ycf  sajisXri  6  a«t^   eiriJ  t^:f  ©wgtA  8^nJafcxiet«6  fixis  Boa-'b£v9 
cf-xtf-'  ;    )nfi&flet»6  ada-  1©  ^*tiiq  ©dif  no  Y^*I-icf&iX  IXu  to 

bnlm  B^VtMnl^lq_  ni  bti&ubnl  am;   -nsdl  b»v»ll^d  x^^^  ^-^  Hsjb  ?lril 

,      ,     :     y^  sd  ^-Bd,.  oXwoflX  ri;flw  ^-o*  od'  bsmvBt^tq  si   ftSB'-iXei:  lO 

"ti  t&dt  xisJl  ado   fielowi^anl  oaXs  itsjao  9ri%t  S"s«i/pffi   *aJiial»nel9l>  d'A 

9di  Qi  9Tijy;J'snsl»  eld  fi  xltljs  ^I^fiiwonai"   Itlsl-ffljeXq  fesvalXscf  a^l 

*t?;JI1m®  ifofi  o(f  *^3«K  e*iijBl;flst9&  ©d*  o^  a-e  JolMf^v  sdtf   "JnefflUTrd-anl 

al  saa^Xet  f>©38.£XjB  aa  »«5f>d'»  timt  w&l  j^eXJJeB  XXs.*   e.^.  :JI 

a^lQ   od"  JbsoiBja  t*i«q  *qJ   evl«o»£>  o:f  gnlMs^-  a90l;f0JEtq  xd  bf>iilut^o 

«oO   «.^H   .1  :&   .X   #H   «Q  nl      .fflld  no  x'xo:ta«lXdo  ©cf  #on  XXlsr  jTl    »J1 

tll*ftlsXq  £  sisri©  ^stit  bl^d  ^bw  ^1    ,esx    ^OSX   4XII     €0X   tSlw^'J  ♦t 

X6  £>9tffi9io    jlelled  oiiJ  isJbjCM;*'    9aiS3X«>*t  A  ogla  oJ  fepotrlml  8«r 

ftBQwisqxs  lol  ^^qlQos'^t  jt  gnlns^s  Ylfl(ffil»  saw  ©ds    «8d"n€>^js  a ' :ffijabn«lol> 
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own 
That  would  be  to  have  an  advantage  from  Its/wrong,  which  the  law 

will  not  tolerate,"  In  Pioneer  Cooperage  Co.  v,  Romanowicz,  186 

111.  9,  the  Jury  was  instructed  that  where  the  signature  of  the 

plaintiff  wag  secured  by  being  told  that  it  was  only  for  the 

purpose  of  securing  the  services  of  a  physician,  and  plaintiff  so 

believed, a  release  so  procured  would  not  be  biniing  upon  the 

plaintiff*  See  also  Savage  v,  Chioago  &  Joliet  Ry.  Co.«  142  111,  App, 

342,  and  many  other  cases.  In  the  present  cage  no  one  called 

plaintiff's  attention  to  the  small  printed  matter  on  the  card  which 

purported  to  release  defendants  from  all  liability.  He  did  not 

know  ®f  such  conditions  and  hence  could  not  have  agreed  to  them. 

The  simple  request  that  he  register  his  name,  the  make-up  of  the 

card  bearing  in  bold  type  the  word  "Receipt*"  the  delivery  to 

plaintiff  of  the  detached  portion  which  contained  only  the  rates 

of  charges  for  using  the  slide  and  the  retaining  by  defendants' 

agent  of  the  part  containing  the  purported  release  of  liabllity- 

these,  with  other  circumstances  would  justify  the  Jury  in  concluding 

that  plaintiff  was  intentionally  misled  and  would  not  be  bound  by  the 

release. 

Defendants  say  that  plaintiff  was  told  that  the  use  of  a 
toboggan  sled  with  steel  runners  was  forbidden*  Plaintiff 
testified  that  nothing  wag  said  to  him  about  steel  runners  on 
his  sled.  Moreover,  there  wag  evidence  of  other  patrons  using 
sleds  with  wooden  runners  who  ran  into  the  ditch  at  about  the 
same  time  as  plaintiff's  accident* 

It  is  also  argued  by  defendants'  counsel  that  there  was 
a  large  sign  above  and  back  of  the  cashier's  desk  warning 
toboggan  riders  that  they  rode  at  their  own  risk.  Plaintiff 
testified  that  he  did  not  see  such  a  sign,  and  there  was  testimony 
by  another  witness  that  she  did  not  see  the  sign.  Although  there 
were  a  number  of  witnesses  for  the  defendants  testifying  to  the 


nwc 
waL  edi  iioiii      ^  A'^>t.t  ffloi^  «!j|a*ta*v5j8  its  Bv&d  oi   ad  fclwow  t^T 

S6JC  ,,^aivj-CigJ«eo/j    .v   ^ol;  _e>?;^;grt^^qoo,0,  'x^gccil  fll     ••  ♦ad-ftiefo^  tea  IIlw 

9di  to  *>«*ii>:t.*inBJt8  «i;?  S'sfsniw  ^£uii  baicuti&aX  s^w  xi«L  arf*    tS   .1X1 

^ST  «©|i  -^In  iiJ  felGJl  Siiisd  x<^  £?9^0O98   saw  ttXial&£q 

5ii#  noqa  -^ELllSmJiQ  ed  ^c^u  l>X«<iw  6Bij/ooiq  es   »8a9l0Xiat&©v9iX«f 
qqA  ►IXI  S:M   . #oO   .^eH  ;r»vi:Xcit,  »  os^^olriO   ,v  ay^vaa  «aXfi  «©e     .l^ii-nlaXq 

xioXxiw  ftgiSB  .<^*  «o  ♦i»ir*aK  J&o;:f«X'iq  XXsme   »rl*  o*  aoitn?>^ta  a  *  lli^tniJsXq 

d'ofi  5i/  IlicfJsiX  XXb  aoitt  9fn&bamji9b  ©sfi'^Xn  oif  As^ioq^jrg 

,msii^  0^  Jb?*eigij  sv^4:i  d'cn  blij0&  eonerf  isaa  anci^l^oo  ilotra   1©  woni 

ado    le  qwo-s:^;  <  in  'X9i»i^B*i  &d  iMic   *8eirp»i  oXqstli  fuS 

aazfia-j  »rir  j9flXj*;taoo  ffeidw  actttoci  btaio&SBb  wi?   to  lll^nXfiXq 

*BJ^x^.afe^®1•sl>  xd  fkcsMl^&ei  etU  bei&  »f>XX«   &d^  ^ali&u  not  aoyiArio  !• 

~^;)"lXi<f-«.;  '3itiocrx«q  eri^  aninXawnoo  i^iBq  ©n*  1o  ^fm^a 

9£ii  -^cf  fentu  a  £)Xmow  f>AS  J&oXalffl  ^XXsnol^-nsS^nX  hbv  ittinlBlq  i&tit 

.  ;  '&Mcf*iGt  a-rja-  e'sajfrnj/i  XfteS'a  dtlv  b&is  njssgocfo* 

.9* a  Jwocfs  s&lsi  Qi  bX»a  b4»  jgnliid'oc  it'.sd;t  B^itld-gecf 

:s}f?iniT  Bftoi^aq  larfd-o  lo  ©ofiftMr©  a«w  aisriit   ,ievo©*ioM     tt&*Xa  aid 

doilb  «di  ctfaX  n*i  wCir  si©nxa/i  naJ&ocjw  ri;rxw  afcoXa 

«*C9Moos  a'lllJaXeXq  8A  ©ffllJ   «HBa 

8J6W  ctttfi;^  ^^;f  X^'Stuwc-©^  '»?rjsj^B©t?».&  -^tf  fcwf^xft  o^X*  eX  *I 

gnX/iiisw  ie©l>  3»ieiila«0  «rS*  to  it ojawf  M#  ©votf^  fl^-i*   e,-p.'JdX  a 

^tX:t.-'X^X<l     .rfr'lT  rr^-o  Tisfifcis   ;tfl  9f>oi  x»^^  ^-'i*  81«6Xt  .  Ji«850<fo* 

^notffXJf  t-'iS-'^s    ^  xiows  ei«a  ;l»ia  *X6  ««l  J^siW"  Aaitlitt** 

??T'?rf^  ri75trofi*'Xif;     *a^is.   oiitf  i«e  ^oii  J&X^  eria  #Aa^  at  ©cJiw  lad^efts  t^ 

jtilx'mB'fi  a*imfeBol«&  ^i-i:^  Ttot  aeaasflJlw  lo  latfflttra  «  eTtaw 


7, 

pr  senoe  of  such  a  sign,  It  was  for  the  jury  to  weigh  the  variant 
testimony  and  to  determine  whether  there  was  suoh  a  sign  and  of  a 
character  to  bind  the  plaintiff. 

The  Jury  could  reasonably  find  that  the  presence  of  the  ditch 
on  the  runway  over  which  persons  using  the  slide  would  go,  was  negli- 
gence. The  very  fact  :^hat  plaintiff  w«»  severely  injured  when  his 
sled  ran  into  it  was  in  itself  evidence  of  negligence.  The  facts 
are  in  many  respects  like  those  in  Halladay  v»  Olympia  Fields 
Country  Club.  295  111.  App.  522,  where  we  held  that  a  toboggan  slifle 
must  be  smooth,  and  the  presence  of  a  bump  (or  in  the  present  case  a 
ditch)  was  negligence.  See  also  Weifenbach  v.  White  City  Const.  Co.; 
201  111,  App,  521,  and  Fishbaine  v,  \fhite  Star  Line.  224  i.;ioh.  173. 
In  this  latter  case  the  plaintiff  was  injured  while  riding  on  a 
toboggan  slide.   It  was  held  the  questions  presented  were  for  the 
Jury  to  determine  and  it  was  error  to  direct  a  verdict.  There  are 
numerous  other  oases  where  persons  have  been  injured  while  riding 
on  amusement  devices  and  toboggan  slides  which  hold  that  the  law 
imposes  upon  the  operators  a  duty  to  maintain  them  in  a  reasonably 
safe  condition  for  the  purpose  for  which  they  were  Intended, 

The  evidence  fully  Justified  the  conclusion  of  the  jury, 
and  as  there  were  no  reversible  errors  upon  the  trial  the 
Judgment  is  affirmed, 

AFFIRMED, 

Matchettj  P,  J,,  and  0' Connor j  J,,  concur. 


;in&i-s.&r  erfj  dsisv?  ou  -^lul   edtt  icl  asw  *1    ^n^is  b  xioiia   lo  ©onea-^iq 

xio*l&  sd?  to  sofxt -.;v.v  -^■^^  d'jsrid'  I>nil  ■^IcfBXioajae'i  bluoo  Xiul   sriT 

ilgsfi  3SW    ^os  l)Ii;ow   9f>lle   9£l:f  Snlau  enoBi-^q  doixiw  fievo  xewfiLn  edi  no 

aiil  nexlw  £»9ti;t«-^  ^f»^9»»8**»  ItlinlaLq  ^sjit  ^oal  xiQv  eriT     ,eon9g 

^.to-'^l  9riT     .sonsgilasn  lo  eoneblre  tLsBtl  nl  aaw  *•!  o^nl  tun  fisXe 

a.&XeJ:'^  £xqfflYlQ   *v  xgi^j^JJ"^!^  ^-^  eaoxfJ-  eTTlI  ai'osqssi  -^fim  nl  eiB 

tSila  fi5SSodo;t  b  t:3dd-  f)X9xl  aw   eisxiw    ,Sa6   .qqA   .III     esS    .cfuID  Yi^tnyoD 

B  saso  jfasaf-rtq  sxirT  ni  "xo)   qmucf  b  to  esneesnq  siid"  fina   trid'ooiHa   ©cf  ;fai«n 

5VI    »aoi:       -^r.?    ,  enlJ  t^^S  ad'ixiV'    ,v  enJt.sdxfe.t'g  boB   »I2S    ,qqA  *XII     XOS 

;i  00  sfiXM-x   elJtiiw  l)9T:yt,ni  8.:w  I'ild'xilfiXq  srfi'   saso  tart^taX  sldi  jjl 

siiO"  'lo'i   e'xsw   bad'HSseiq  anoieTesup  ©dj"  LXsri  asw  il      •eAlXa  AJsg^odo^ 

915  Qtsfil      **oIM  V  i3  J^oeilX)  oJ  noiie  bbw  ?i  f>nj9  ©nianc^l'sf)  od"  xisjI 

•gntl)li  9lXrfw  fisiu^.Gl  n^ed"  svM  anosiaq  a^edw  aea.eo  tsxI^o  Bucismua 

wel  ■    Mori  liolriw  a@bllB  a»ggo(So^  bns  asolveJb  JnsffisauniJB  no 

rdsnoc^aQi:  ^.  ni  lIt9rfc^  ala-^alBm  o^  x^"^  ^  eio;J'-y'^9qo   sdd-  noqir  asaoqai 

,I>9£>ned'ni   s-isw  '^silcf  rioixiw  lol  saoqiuq  exl;t  tot  aol^lbaoo   et&B 

iXtsjl   add-  ^o  nolauXonoo   edi  bsltltsiul  ■^XXi/'i  eoaoblre  eriT 

exit  iBl-x-t   exirf-  rioqjj  aioiio  sLditei^vei  on  siew  eiario    as  l>n£ 

.JDSfflnilts  si  ttifimsbul 


421»0 


316I.A.  4w  - 


VlCtOiSX  MUTUAL  i^IfE  inr-m.k 


MK««lU3tX< 


Cij«o»  mLivtmmp  m%  'Wi^m  or  im  e*:^»f. 


la»ttr«sia<»«  pollay  far  tl.eoo  i»$tt<id.  Ftbrtt«ry  IB,  1S=^@,  to  l>»r 

»blch  In  1®33*  1»»e««»  ia»l>lv«nt.     fids  paXley  ana  oth^r  p@l.lftl*fi 
«©re  r®-linisur«fd  by  defftadiiist.  Victory  Mutual  Llf»  Xasui^-nee 
Co%p^ny,  »  n^->*l.y  or^nl&»S  e9&p»..f\y,     r&»r«  Ba*"-  «  trl**l  b«f>3r««  tlui 
saurt  irlt^ut  a   ^UTff  a  find  lag  6a^  Jti6^Mi»a«  la  <l«f«A4ita«*a 
f*r©i»  aaa  plfelatlff  i»i5»^ftla. 

»^  la  1,»S£  «  9ttlt  la  »<^uity  m^^^  filed  In  tfcws  anlt«a  r-tatta 
Mstrlot  eo'ttrt,   C'lgil««fa»  »nA  &  x^eeiXri^r  «£si>o.ist*?«,  mho  ta^k 
p0!$;i«i«»l«^  of  Its  as#«itt  4Mifi  &1I  aXulsfi  ap&la^t  lt«   la«lutlng 
tb«  «lal««  of  palloy  feald^rs,     Gm  Jiaa«  0,103*3,     &  r#-lii«mr«ufi©e 
«gT«<9a«nt  WBR  0nt<^Tm4  latd  p'urstmat  ta  &  d»arft«i  ^f  liliftt  «iaurt 
«nt*r«<l  May  3^#195S»  bwtiWim  %hB  r«®©lir#r  «M  tha  old  eoap»ay,   -s-feioh 
iMi«  a.pt?Tporm^  by  tba  ilaltad  ^3t«««g  e&urt»     Tttm  Saare^^  r»«lt;««  tbat 
ai}tlQ«»  »fe«?  Klvfia  ta  sal  p&r%l»«#   lael-i41ag  pollay  telaor*  sf  tba 
olA  Insaraaea  eospany;   t^t  tba  old  oan^ay  la  laealwnt  aad  that 
It  w»»  n«««».»i*«ry  for  Ite  busslnasf  to  b«  ra-lneu  td.       tea  o<Jurt 
fauacS   Vuet  th<»  i^i*opH3>ft«4  la««ix^a@«»  agxvaaent*  vblels  ^at  attaehad 
to  tba  deor-^ffi,    *a«  a  felr  »a<i  rw-aaoaable  ««tti»A  for  oantlaulng 
tba  btt»loa8s;   It  tmn  apjsrov**  sad  th»  ree«lv«r  filrisotad  ta  enter 
lat©  tjbe  y*-laeur!&a^  a|^r«ft«#at  wltJa  tte«  mit  aoai>«ny.  Tbat  tr^e 


Ojfr^    •  = 


r  p 


0913^ 


U# 


,ifr;jsll%- 


'  _    JAUTUM 


ax. 


^pj 


VJ' 


;tSE(T     .^:- .,::... 


,^«9f  14301   «flUI»«tf    «4{S«X  lit  lC»iilv 

i--    :^:','£t«  lk«91#j  »ttJ.i<l  »«r<w#<f*  #•• 
^d(P   ri».'i;r    iin^'l*^''^  ••mnuffifti  *Xfi 

■laa    r.r.  m^   n ---^   Si    1%91UU9U6  9tLf 


&na  to  tfe«  ldfiir«no«  <5«p«irtw»at  of  tJie  ttAf  tor  approvnl;  tb^t    /. 

upon  polloy  nrnwrfw*  l«  to  b©  fl»ifi  itsd  is  to  to«  tea»«di  ^a  tiSMi  V_/ 

f»lr  Ifltrlmslo  v^lu*  of  ttes  ©Id  «i^iir*a3r  «s*«t«,     ivll 
p&lloyhol«#r«  of  th«  Vlet^ry  Llf©  Aa»urtno#  0««|j«ay  C©ld  oo«p<feiiy) 
vli»  do  not  natlfy  tlM  a««  ooap^jiy  of  t]tlf^lr  iet«atioa  to  o&ne*! 
their  pQlioi«a  siufi  t«ls«  «.  4iTiae»A  «re  to  b«  preused  to  ~^ant 
thi»ir  paliolea  o«rri«d  ia  tteft  it««  e@«paajr««»    It  «»«  d«ereed  that 
tbe  esart  r««err«  Jurl^dietlaa  of  tis*  «&»««  ftad  of  ell  p»rtl««, 
for  tim  p^oppiiM*  of  e&rry lag  out  %im  t^mt,  and  eondltions  &f  tim 
43f«?erfl«?-,  tiao  r9-ift«wrsiae«  agrwig-sPBt  fiM  &ajr  #tli#r  ii*tt«r  aot  full/ 
dif-posad  of »  for  &  p«riod  of  oa®  3r#»r. 

Af%»rmtT&,  pMrmn&nt  to  tl5»  r^-la«air&?.ae«  *.tr««mwnt,   li» 
p«>e«lv»r  and'  th*  tmns  ooaaimfiy  9alof3l&t«d  tlM  lif»ii  on  t£i<»  palloi#« 
an<a  Fttortt&ry  15,   1  >34,   tte  r«d«rftl  $oart  «at«r»d  en  arder  shleJbi 
r»oit««5  th*t   im  m«k%':*r  ««»«  ^1  to  fe®  ii^Ard  as  tte»  report  ^f  tfee 
r«e®lif«r  «if  tia*  old  ©©•ne.giy  aad  ^paa  r*««©lv»r»s  ewpiT'lssentsl 
report.     It  furthnr  r«dltos  ti^t  du#  a@tie«  «»«  Slv*a  to  &11 
|i«rties«  iavluding  tbii  .)2kaXd<P>r9  of  palloi9«  «M.eli  »«ir4i^  iis  f€»  -@« 
4ttB«  0,  l@33,     fh»  e^urt  tjaen  fiadeJ      **"ti9at  tfee  x^mlmir  &ad 
tJHe  r?*- imeuriag  eomp»ay  itew  toatstlvsly  eoapiwttd  t'ae  lltn  aijfelast 
tho  rf's^nrait  an  oontlnuod  polioi$e  ^t  iOf  &iid  uj!^  adjustw^nt 
tlMtrvia  to  tla«  «x«et  itiMsvoit  ©f  liua  &er«lafcfti»r  d«t#r»ia«d 
on  iftciTldu&l  pali«i«c  on  &  premium  pmftm$;  I^sXm  $la^ttXc!  bo  dof«rr«d 
until  0«e«eb«r  31,   1954,   ai»  fl^uld  tl»9  ^ilistrllnitlon  of  ^ny  profit 
aprsllosblft  &8  af   ;->#0'mb»r  31,   1S?35  to  r«idu««  tiwi  Ilea  a« 
proYldod  la  til©  oontraot  af  r^ittettr&no*.  * 

Ttoait  to  sitvo  umi9o««@«r7  &®tti&rl&l  #xp«a.«9«,   tim  n^m 
eomp^.nf  is  pjrmittffd  to  mwrt  tb«  aot«^l  ftpplieation  by  ««y  >5f 


it^manimal  f)di  t>S  hem 

;*.qaB«9   W9JI    «*»    ttitOO    t-"    *■  ^    «Mf« 

i&di  bs9T-  »?,«^,.. ..  ..■^.•=.   .'^u  «it  «*  tt^lqptia©  JS.»i»Jt£»Q  mlMlt 

^..q}-  '-iie  t--'^'  ''^s  **^*  •^^  ^*^  t»iri»*i»n 
d  •«£9ix«»<?  l^tAitHml  Jit 


er«41t  to  ftay  r^mTf  vftlu*  (»f  unf  «on>r«  t«d  or  e^Attntt9<ii  pallel^a, 
^ttee  <$lff«r«!i««  l>«tw»#ii  tfe#  t#ftt&tlY«  o®aputAtlan  of  aivldeiii  of 
40  p«r  «i«nt  suid  oorr«»pow41ttf  ll'»n  of  SO  p^.r  mnt,  &n<S  that 

«h&ll  oowp»ut«  th«  ^efual  ®r*4lt  t^  »&eh  r»-mT99  «»«®*iltl«|f  fro» 
tte«  distribution  of  ealdi  l%«»fi*  tl^%t  from  tMg  ^i^t«  «t.apdl.  until 
0««««l»«r  SI,   1^34  t1»  relnnttriJig  «a»i^#njr  amy  sjj>#r&t#  tlae  lBwiilii««g 

ttiiil.»>r  im  t«nt*tlv»  Ilea  af  00  jj€r  t^nt  fe«r«twfoi»t  U8«<^«  iMfelclnf 
ttp0«»s«ry  ii.<IJWff.t!8®nt«  at  'O»o«»b«ar  Sl#lt34#  #»tB«pt  in  tjs©  e*»«  &t 
p&lieX*B  t»r®lai8«.te<l.  *     tlat  oaurt  petalo#di  Jurledlotl-sa  "of  this 
o-&m«#  aad,  ©f  all  psrtl«»  Iwsreta  in«lu.<linf  thu  Vlotai^  ^i^atwa.!  i<lf« 
i0«tti»ano«  Cosi|>«.ny»  t&T  Vm  piAvp&m   of  enrrylng  a'«t  tlM>  t«r«»  of 
tiil«  ©r4«ir.  * 

Aft''rw»r<!l»     «|!»%»a^r  ti»  10$4»  t«f»a^»t,  tli#  ntw  ijipiiy, 
fl1.«d  lt«  p«tltl-^ia  lit  tisw  r«d«r®.l  9«iurt»  r«*«|tte«tlag  la#tni«ti«»ii«  of 
tlSBS  9^ur%   *r<»«*«UB«p  tlm  (Slatrltewtidn  toy  It  «»f  f^iamlag;«  cm  ©©r-aujit 
of  f^-lamupw^  l5ftttl!i«i«  «ns«S  on  *ee@«uit  of  tl$,«>  *^-if&ly«itic»tt  of  iitr-ete  isn 
mrsfsQ^at  of  th«  «o«tr#.et  af  rt-i««itr*fl»©«t  *•  In  «M.®ii  It  *«#(  #v«-rr»<l 
ttot     «ln««  tlM»  iiatry  of  tb«  «3»©r««  of  M&y  gS,  193;5,   It,  tii©  a^* 
eo%pa.ny,  tiftd  4a#e«rt%l»«id  thi-^t  na  provlgloa  «i»r>  m^Mi^  In  OK,'leul«).tliig 
that  timn  far  «.   ©mrpiliia  ©f  |li:30,OOOwhloii  th#  iasuraa©®  i5«p*irt«»a1i 
of  tJs«  3t&te  »slt  wa«  ni»«» •■' s''«,ry  f&r  tt*^  a«i»  e«».aay  ta  oa«tlnu«f 
In  tii«  liitttra«o#  b«i0lji«e«»     flmt  It  te-i  a&iiiii»«  s  jf^t^ltt*»,tlon  Qt 
Bom^  of  im  m»^.mt»  Qt  tiim  tx^mpsm^i   timt  mAmr  t&«  t^-rma  --it  the 
r?»-li5ft«ir8k.nfi#  oontr&et  ami   tii«  <ara.#r  ar  d«ewMi  ^at#r«d  f'^bm^iry  15» 
ll>S4,   It  5w?T  r««jwirt^  to  dl8t-tl»at«  ms  at  r^ewalwr  31,  li?34,  aika. 
l>«rlo^l©«lly  tJaarefeftrr,  «11  of  tist  enrreat  earnings'  of  ';}:'«#  r*- 
liPiBurtO.  iis>uiln#ff«'^  In  r-siauctl-ea  ^f  th#  il«a  on  tia#  &"AU««d  tmeln«ss; 
"aniS.  %1^Q  to  <11st;-l^t«  «lAlXarIy  tk»  of  ^ftld  <3ftt9  th«  dlfforeae* 
t»«t*f««a  tim  t«nt«tliw»Xy  oo«DUt«d  llira  of  60f^  *atf  thf  «i.etual  Ilea  of 


.s 

-lit  ta  a^iUlif^  :t^ 

ifoiffwOOO  iiIst'^WB    il  tiftt   ll»ll    ftrfJ 

•'■■.«0!l 

■0  ««1X  i:.a«t»A  •^ii*  *ft*  ^m  I/O  «»iX  fr.*f«i':rm8o  ii»Tl**tiB»*  •AS  mmimt 


4. 

B7,09S$  fix#d  bjr  thi«  ocurt;**  tii^  t  Lt  wM  SMM  Aiiry  to  la».im  & 

eoa«trafl)ti'aii  af  the  r«;— lAsur«u%o«  oantraet  bjf  t>l»s)  oourt  %n€  th«t 

h9  ftppr.  tr«4»     it  »»•  further  All«ig«*  tmX  tJ»  f««lv«r  ««A  all 

eowrt  eoaSvru©  th»  i^-ln««,rs^»««  oantraot  and  tlstat  tir»«  jwe^lvsi*  b« 
«tt'liorlKi»S  to  ^Rt^T  into  ttm  fiuppl9«t«iitiOl  ooatraet. 

On  the   g«a#  (iigr,  th®  F«d»nil  eourt  »nter««  an  order  «Mobi 
r«dlte«  th»  auittftr  e&s*  on  to*  tei«  hv&rd  oa  d«f«ndeLnt*«  T*^rffl<»d 
p<»tltloii  aiid  th«  ftiiffimr  of  the'  r«!i!itlv<»r.     thi»  oomrt  thtun  fom%&  tasX 
*ltt  t&«  4««r«*  »nt©r«d  M«y  i,'8#  193v  tlii«  «owrt  r#»'»t^e4  Juriedletlon 
of   till©  etettssff  and  of  fell  ■f3«rtl«»  fe»i»eto  for  the  purpose  of  earrylag 
QU%  tfebi  ttrMii  i&n&  oondlt'';m«  of  t}»»  i!3»0r»«  and  th«  r«>*lngtti%ne«i 
oontr«iot»  iu»d  for  th«  furtiiieT  purpos«  of  dieissotiitg  of  any  »fttt^»>r 
not  ia  tii«  aratr  «»d  d«ei^«  fully  dl«po««d  of,  *  *•   «•     fjjBtt  *to  ea*t|»l« 
thB  d,«f«ada«t  to  oo«ply     wit,u  tte  r^'^fqialr«j»««iti!!  of   t&«  illinal* 
lnaarfea©»  Bn^^rtwtat  and  to  b«»oa«  ll««>a®«d  t©  do  bMsln**'?®'*  in  am»T 
Stat«»  tii«r»  shaulfS  b«  a   '♦frtfl  «arpltt«  of  1100,(00  %f  i^ialii  lt» 
«ji«tt«  «kdald  #9ni«ttd  Its  IlaMlltleft.  "^ 

fla»t  tli«  or««r  of  «r«»brttary  IS,  IM4  fixing;  tfe«  r^re«ni*ii  tf 
ll«a  on  ©ontlsu«d  poll«l«»  *  «  *  di4  aot  t«ls»  Into  «,©?>ouat  th« 
9r«^(itlaa  of  &ueh  &»  l%ma  of  sarpltta.  *     Tlut  oourt  f  ouad  tbet  th» 
mipplesamnthl  ss.gr'* '*««*' s»t   "in  fAlr  ®ad  «QMlt«.l>l«  a«  r"f»rd3?  i^^lloyhold- 
#ri  aad  orr^dltoro  «  *  *,     Xh&t  da®  aatlo*  baisi  befta  «riv«a  fey  ««11  to 
all  polioyi3old#r8  ftod.  or«dlta]*»;  *  th».%  tim  eontraet  of  n^*laottr&aa« 
^'eho'al^  b#  ooii«t9*vt«d  &M  aarrlod  oat  by  thm  i^-ianurlag  ooau^any  ao 
h«r<$lnaft«%r  p'^Tldtd.*     tho  a#w  ooapaay  waip  Auth.rlt«d  to  r^v&lu« 
Its  a$«-^«t0  a#  p#r  eobodalo  ar<ta.alM»d  to  Itii  p«!'tit.loia;   »n&   "th^^t  th« 
eontraot  of  re-lasarB.ne«  'aay  provl»Iona  tiwreof  to  tfcio  eoatr&ry 


.c.;:n3*«    t»/i.J'!irt    trtJ    tOt    6«i»    «l9'*'V^II0« 

k1<:<  '-rx&r*^  ffl'Wff'fcft  ttifi  *t«fciru  tM<*  Hi  Ion 

':^&^  «*♦   &■■&  ?a*»«.t*iife5t»^  «*»ii*Tir»ji2 

-   c  Xuciia  •#•!«•« 

«1«K(^  ISMfQilAe*  oe  ii*iX 

.  i- 

, .:.    ^flb»    «^«l>X<Mlft»iI«^    XlA 


i^-lneurln^  ooapAay  «»«  )a«r«laai't«r  prarldtdi.  mnA  the  r^-insurlnf 

eflwi|f»«iajr  aaa  th«  i^:W««lwr  te#  and  t.h»y  ttr*  Iktrobf  «at;i^.Tlx<Hl  ta 

©B©  &r  »M®fa  l«  tttet  tjjit   *a«>t  «*ir»ftt  taralnga  fro*  Sufiilaasss-- 
mntmm^  te«iMil«  fitbraary  IS,  19M,  tfeus  la  tff^et  i»klaf  «i»» 

wltHottt  ialng  iat©  d«t«U,  m*f  thSaOs.  tb#y  *#rp'  all  pi»©»^-l,3r  «<S«ltt*4. 
'Tliwi^  is  «a  eant«Rtlua  bttt  t^t  tfeay  »l^fe«  %i3»  ^rutte.     It  ■»«© 

f«tl|>iBl«toi4  «m&  «gir^--4  toy  tii«  purti^n  %h.€^%    h»  i^eo-rds,  af  tli«  ««f«a«« 
»at,   tto«  S3M9»  la«»j»aiie«  e^ai^isjsy,   p^^r-t^ifilnft  tiu  felsw  5>«>ll«jr  iavi3lt»«t 
ei»o»*»«  tJ»t  It  *l&pe«di.  fgr  ii«»-p«!y»«Rt  of  s^r^^mliaiR  iue  -m  August 
l«t  l;>54i  tkiit  m  tMt  ««t%i»  t^  p^Kf-^  irmlm  #f  t-^^e  pulley  »*« 

ti^@a  toy  t^  ©®-«f&tty  m®  «0^,  uMis^it  with  intisfe^t,   a«:>tti»t«4  ta 

wltfe  lnt«reii»t  from  tl»  p«^««:  mlw»  «».f  th»  polley  ltfeir»#  «  r^-ettltlnip 

«.ppll«4  toy  tii«  easimay  <m  tii«  pvam^i&»  »f  »iet*?::-iio4  lasuwin««  for 
tk»  f«i0*  *«ow»t  3f  tm  jK>li«y,  l®«r^  lii««tot®«lii»fw,  niiJSftXy, 
«i»4l«l.00,  for  3  y-.r«  a*i«  $«  «&yii  fro«  tli»  4&l«  of  lftpi«,  «K?.^lrlii« 
0«t©to»p  13,  18;J7,*  *  * 

*If  th«  ll«n  lfi(8»tot«<lB»as  It  fi|Ettr»4  t^t  57  l/im,    Instsad 
of  tl»  80^  ttt#<S  by  «»<«  ©ospaay,  ^4.««  tlm  otiM?r  faote  b<?.lng  t£»   «^.«« 
vltb  r«ftf>«ao«  ta  |pmf^«.»  valuft  §iul  lo^m  lndntot«dti«9i!i  ««  «it4tt9d  atoov** 


ri».j»  &M«  lnf$  ultNultm 


6. 

tb»B  tm  n^t  m.Mh  v«^lu«  of  turn  p^iltof  «t  4«t«  ^t  i&ps*  woulB 

«3Kt«a*i®^  ln«Mr<au««  af  11,468,00  far  ^  y*'»p«  ».ii*^  9S  dayt,   sxplrlair 

tte  polley  «Hii  tla^re/'or*  tJi«  »»%  o«»te  iral««»  of  th«  p»iii»f  m^uM 
puTtam,m  9x%*!M^4.  .iQeui*«tiiee  t©  ^oir»«b<»r  19,  lf'37,   j?  ^;:';«y«  &ft®r  <fis«s 
IngUT^*  «.l«4,  «kin«  tlanptfar*^  ti^  policy  *«■&«'  la  fill  I  far©*  luad  «ffttet 
At  th»  tl««  af  "&4t*«  dftiitli.     Oit  tl3#  otfe#p  ttM®,  isifi»io«l»nt*«  piisl- 
tlaa  It  timt  ^0$  1«  tfem  pr-o|5.?»r  p«jro«iit«^-g«  ta  l>»  tts®i.  lj»  ©©aputlng; 

extended 

ir«liiii  of  ta*  mli9f  wouM  purakfe»«/in«wr^.n««-  wM«fe  wauia  ©jtplre 

Dotoi>«r  1..,,   1927,  3S  <'ittys  befar©  wa««»«  «««tk,   tteftrefarf  %im  polley 
)»all  l«tpii)t»4.  mKl  %lm  pHRif^mmt  <a>f  im  e^itrt  tn  4«f«iici:«at*«i  favor  ftliauld 

GoMaS"?!  f-:^r  .^li^latiff  ©amtieiM  fefeat  i«  «as!<8  of  amMiftiitjr 
©*5iitr»ote  of  InstirsdMiw  «tad  of  p»-iii®ar«a©®  steo-iiid.  fe?  lttef*»r«iiiy  eon- 
stni#«S  In  fifciVijf'  ,;if  tii»  4ja8^«r«4  i»d  &«  to  pr«?ira?jit  a  f©rf*ltwr«  Rod  tt»«t 
wfetm  tlfeff  laj*fiiss.g«  af  {!:tt«li  eawti^etg  It  af  dautetful  «■  fealeif , 
rtfijrwa©*'  m&f  to®  fe!,»4  l«  ffeMs  nl^^Mlag'Ji  af  ta®  eas*.     -^^  tJalii'k  tfei«  l» 

^;'f4,   Llf  <» ,  Ifi^t  „  gig  J  .   860     ill,  6»v'?,   3t9,      jkjwi  ©i^ttn*?*?-!  argut  thifit 
»95*lylng  tals  rwl*^  »f  ean^tntj^tton  ta  tfe.'-   f^fttt  in  %h»  o&fte  *t  b«p, 
i*  follawt  that  87,1*  is  tfet  pi»op«r  js*'re^«ta-i«  to  ajtjply  is 
»«liml»tlnf  th#  valttf  af  tl3«  pollay  i»  «5«#!«tl.;ia  tiiisit  tait  »««  felw» 
1M»re«fitag»  fisunA  ia  tlu»  4l«ttr«e«»  af  tlBta  P«d@ral  eourt  @i!it«?«Nid  £^y  S5, 
1933,  «ii»9  ttafit  this  fftet  «%«  fiot  i^baAg«4  Hy  tJM  9r<i#r9  df  F«ii»rtt«ry 
15,  or  s«|^t«tt!ft«r  1^,  19^, 


'  ■,&^'»W'>&  9f  »Miem%sU.  h<»h»»tx*  ^^juttmim 

:;  K»«!^»« '*■*--  .„-■  -       -■-. '  jJfcdT  lis  8cli  »sUf  tit 

^..5.,..    •■'■-•? «^  ,tA&  5S   .teSf  ,.,X  ta<i4#C 
t^--.*.«'-*?w*f    «^^'»    5^3  A#««4X  ftJMl 

•^q   «^  »i  ^.TQ  tMtl$  9««Xlol  ti 

*  ■•■-  ■■  "^'.^  nins*lii  •dr  fti  keat^X  •>«*«*»'» <wi 

\>j-.>4--j  4r^4  »««  #«^  ai4i  t«Bitf  i««  •&$$! 


7. 

rather 
We  have  above  set  forth /fully  the  pertinent  provisions 

of  the  orders  or  decree  of  May  25,  1933>  and  February  13  and 

September  25,  1934,p  and  we  think,  upon  a  consideration  of  them, 

it  appears  that  when  the  decree  of  1933  was  entered,  the  value 

of  the  assets  of  the  old  company  was  more  or  less  uncertain  -  could 

not  be  determined  definitely  and  the  requirements  of  the  Insurance 

Department  were  not  fully  understood.  When  it  afterward  developed 

that  the  Insurance  Department  of  the  State  required  there  be  a 

surplus  of  $100^000  so  that  defendant  would  not  have  to  go  out 

of  business,  with  the  result  of  practically  destroying  the 

value  of  all  the  policies,  the  matter  was  taken  up  February  13, 

1934,  with  the  Federal  court*  It  had  retained  Jurisdiction  for  1  yeai 

by  its  decree  of  1933,  and  later,  in  September,  1934,  all  of  the 

parties  were  before  the  court,  including  the  policyholders »  The 

court  construed  its  decrees  and  orders  and  definitely  fixed  60% 

as  the  proper  basis  to  be  used  in  computing  the  lien  indebtedness. 

Although  all  of  the  policyholders,  including  the  one  in  suit,  were 

notified  of  all  of  the  proceedings  in  the  Federal  court,  so  far 

as  the  record  discloses.  Wade  made  no  objection  to  the  orders 

entered.  In  these  circumstances  we  feel  that  we  are  bound  by  what 

the  Federal  court  did,  and  the  matter  ought  not  to  be  relitigated. 

James  Blaokstone  Memorial  Library  Assn.  v.  Alton  R«_„.R«__Co., ,  316 

111.  App.  70,  and  cases  there  cited. 

The  Judgment  of  the  Circuit  court  of  Cook  county  is 

affirmed. 

JUDGMENT  AFFIRMED. 

Matchett,  P.J.,  and  McSurely,  J., concur. 


anolaivoiq  ineal:t'zsq  srid"  x-f -E"^ ^^tol  *9a  svoda  evBri  eW 

tiaarii-  lo  aoX^Bieblaaoo  b  noqu  ,2lnin;r  9w  Mb  t^^Ql   ,32  -sscfms^rqea 

80lev  ed^   ^fjaiedris  saw  5561  ^0  ss^osfi  afiS  nsrlw  Jarl;^  aiBsqqjB  il 

bluoo  -  nlBd-ieonu  aasX  lo  eiom  asw  ^naqmoo  Mo  edt  ^o  a^saaa  sxld-  lo 

sonBiuanl  edit  ^:o  ai^nsmsilupsi  ©il*  bna  xSisH^'i^b  bealm^Qisb  sd  ton 

fieqolevsf)  biBnis^ts  il  nsrtW     »£>ood'art9f>m;  xLlut  ioa  snsw  Jnsmd-'iBqsCI 

B  9cr  arc  add"  b&itsjpei  s^BiQ  edi  lo  inQOiit&ciQd  Bonaivaal  sd^  iadt 

itjo  OS  oi  svfiri  d'on  bluov  iasbaslsb  d-srid"  02  OOO^OOll  !to  eulq^ua 

sdd^  gnl^oid-asJb  x-TlBoUoBiq  lo  i^Itfasi  odd"  riJlw  tsasniaud  to 

t5I  ■\t'iBincf9'5  qjj  neiiBt  asw  ^eiiBa  srid"   tS®-tolIoq  arid"  11b  to  smIbv 

tB9-^  I  nol  nold-oJt£>ai:iwt  JbeniBd-ei  f)Bri  d-I     •tfii/oo  iBie.be'S  add"  ridlw  j:^5ei 

odd-  lo  IIb   t^G^-C   tiecfins^tqaa  al  ^le^iBl  baB  ^SSei  lo  esnosf)  aJ±  Y^ 

9dT     ,8i9£)IoriY0lXoq  add"  8nl£)i;Ionl   ^d-ii/oo  arid  siolacf  9i9W  eaid^iBq 

^06  f)sxll  Y-Csd'inilsS  boB  aisJb^o  f>flB  asenoaf)  sdl  baviienoo  d^iiroo 

•aasnbad^dgBni  nsll  sdd"  •gnlitsqmoo  nl  beau  ad  o;t  alaBd  leqoiq  add  bb 

919W   tilas  al  ano  edi  -gtilbulonl   taieblodxolloq  edi  lo  LLb  dgwoddlA 

iBl  OS   td-iuoo  Isisfesl  add  al  asnlfisaooiq  add  lo  IIb  lo  I>9llldon 

aiafno  ed:f  od  ncldoatdo  on  eb&m  eb^li   tasBoXoaii  f>nco9rt  add"  aa 

d'Bdw  x^  bmsod  sib  aw  dBrid  laal  aw  a aoxiBdemuoiIo  aaadd  nl     •f)anadna 

.i)9dBsldiX9rr  ad  od-  don  *dgjjo  ii9dd"Ba  edi  bnB  ^blb  dnuoo  iBiebsl  edi 

©15   fOO   .H  «H  nodrIA  ♦v   «naaA  tiBidlJ  XaliogiaM  9flodB3[oBXa  aaaBL 

,f>adXo  aiadd  saeBO  boA   tOV   .qqA  ♦III 
al  -^d-nuoo  2I00O  lo  dnwoo  diuoiXO  edt  lo  taeissbul  adT 

•X>afinillB 

•aaMHi'?'5A  Twajrioau^ 

••syoaoot.X.  ,y-C9'^w2oM  baB   c,I.«<I  ,dd^ariodBM 
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CHICAGO   TITLE  AND  TRUST  COMPANY, a 
Corporation,    Successor  Trustee, 


YSTTA  GOTTgClfALifc,   et  al.. 


316Idtr455 


HARRY  J.  PAUL, 


LIB^'RIT  NATIONAL  BA^^OF  CHICAGO, 
As  Trustee  under  ^ar^st  No,  3270, 

Appellant. 


/ 

MR.JUSTICllJ  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 
/ 
By  this  appeal  the  Liberty  National  Banlt  of  Chicago, as 

trustee,  seeks  to  reverse  an  order  of  the  Superior  dourt  of  Cook 
county,  modifying  a  decree  entered  in  a  foreclosure  suit. 

The  record  diooloses  that  May  28,  1931,  the  Chicago  Title 
and  Trust  Company,  as  succeeeor  trustee,  filed  its  bill  to  fore- 
close the  lien  of  a  trust  deed  dated  May  7,  1928,  given  to  secure 
the  payment  of  Sl25,000,  evid.enced  by  227  bonds.   There  was  a  second 
trust  deed  dated  May  29#  1928  on  the  property  executed  by  the  same 
parties,  the  owners  of  the  premises,  to  secure  an  indebtedness  of 
$14,000,  in  which  the  Chicago  Title  and  Trust  Company  was  named  as 
trustee.  The  trustee  of  the  second  mortgage,  the  bondholders  of 
each  fflort  age,  and  other  parties  were  made  defendants,  A  decree 
of  foreclosure  wag  entered  November  21|  1935, nin  the  decree  it  was 
found  that  in  accordance  with  a  certain  agreement  dated  October 
18,  1930,  entered  into  between  the  Schiff  Trust  &  Savings  Bank, 
which  was  named  as  trustee  in  the  first  trust  deed^  apd  the  legal 
holders  and  owners  of  bonds  numbered  1  to  9,  both  inclusive,  the 
payment  of  such  bonds  and  certain  interest  coupons  was  subordinated 


*> 


om  jji^''^-A 


evisi' 


taUA«i   A  YflHAH 


■\ 


looO  to  Jiwc 


Ij&aoitfeil  x^-^-cTM  ®^5f  XflsqqjB  aiiiij,  •^ft 


quo'   aa? 
•^  i ... 

91*  I  r  O8J3oijd0  9d;f   ,16 


13C9  t*'*9<^oiC[  arid-  no  8SQX   <t6s  x^bM  -fe^'^i^  ■Cie^fi  ^airgt* 


to  aaBabe:fdBb 

SB  bam 


;;3oifi(0  arf*  riairiw  ui   ^0O0«#Xt- 

\  < 9^65^*1013  f>aoo ©a   ad*,  to  os^awx*  9ilT    .,i»a*atft* 

garto-  . .) cfit^J&netel)  9^f^<^  ""law  aai^taq  lad*©  6ej»   ^t^iSi  #icctB  rioaa 

8^w  it  seiaafc  ari*  Hlit«3C        !.        iaclmavcM  bGi^ia&  bbw  9*iireoX^aTcot  to 

,iii3Q  33iiiv.ffia  A  i-  i  'io*;  sii*  n»®w*9d  o:tai  fisis^ns   tOSGX   ^8X 

I«8«X  eri*  S'ljjs   ^i)"'a6  JsiJ  :  an*  ni  B&tsini  aa  ftamAn  aair  noxow 

Qdi   i&vlBulonl  ri^ocf  ^e  c*  X   '^sivtSmun  sfinccf  to  8T?»«iro  bn&  aisJ&Xori 

l»®*isni6T[ocrwB  B«w  anocmoo  ^esnsJnl  nl^^iso  J&nj3  s&nod  /foua  to  iamaxMq 


to  the  lien  of  bonds  numbered  10  to  277,  both  Inclusive,  and 
were  go  stamped.   It  was  further  found  that  the  suit  had  been  Inatltv 
tei  on  behalf  of  all  of  the  owners  and  holders  of  all  the  bonds 
and  Interest  coupons.  The  decree  followed  the  report  of  the 
master  to  whom  the  cause  was  refesmefi  and  found  (1)  that  the 
Chicago  Title  and  Trust  Gompaay,  as  successor  trustee^  had  a  prior 
and  paramount  lien  for  costs,  solicitor^'  fees  and  ©ther  expenses 
of  ^6^149,50;   (2)  that  there  was  due  to  the  successor  trustee  for 
the  benefit  of  all  owners  and  holders  of  specified  unsubordinated 
interest  coupons,  |8,945,24;   (3)  that  there  was  due  and  owing  to 
the  suooeseor  trustee  for  the  benefit  of  the  owners  and  holders  of 
the  unsubordinated  bonds  and  Interest  coupons,  |150,553#69;  and  (4) 
that  there  was  due  and  owing  to  the  successor  trustee  for  the 
benefit  of  all  owners  and  holders  of  the  subordinated  bonds  and 
interest  coupons,  121,779.53,  which  was  subject  to  the  lien  of  the 
three  above  mentioned  sums.  And  it  was  decreed  that  defendants, 
the  mak  rs  of  the  bonds,  pay  the  four  sums  within  a  specified 
time  and  in  default  of  such  'Payment,  the  property  be  sold  and 
from  the  proceeds  of  the  sale  the  four  sums  be  paid  according  to 
their  priorities.  The  property  has  not  yet  been  sold* 

September  9,  1941,  which  was  more  than  5  years  after  the 
foreclosure  decree,  Harry  J^Paul,  by  leave  of  court,  filed  his 
verified  petition  in  which  he  averred  that  he  was  the  owner  of 
the  subordinated  bonds  and  coupons;  that  the  decree  of  foreclo- 
sure provided  for  the  :^mle  of  the  property  to  satisfy  the  lien  of 
all  of  the  bonds,  including  his;  that  the  pi?emises  had  been  offered 
for  sale  a  number  of  times  but  that  no  sale  had  been  approved  by  the 
court;  that  the  decree  foiind  the  suit  was  filed  as  a  representative 
one  for  the  benefit  of  the  owners  and  holders  of  all  of  the  bonds 
secured  by  the  trust  deed  and  that  such  finding  "was  not 


bR&   ,9viewleni  xf^ocf   o'V     oS   OX  bstmsma  ofined  to  nail  9dt  oi 
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substantially  true,  because  the  interest  of  the  subordinated  bonds 

and  interest  coftpons  was  adverse  and  antagonistic  to  the  interest 

of  the  unsubordinated  bonds  and  interest  oou  one;" that  the  court 

was  evidently  not  aware  of  this  fact  and  that  the  complainant, 

the  successor  trustee,  "should  not  have  attempted  to  represent 

parties  whose  interestswere  adverse*"  The  prayer  was  that  t  .e 

decree  of  foreclosure  be  modified  by  striking  from  it  the 

following  paragraph:  "4,  To  the  said  complainant,  as  euccessor 

trustee,  as  aforesaid  (for  the  equal  and  pro  rata  use  and  benefit 

of  all  of  the   owners  and  holders  of  the  unpaid  and  subordinated 

bonds  numbered  one  (1)  to  nine  (9),  both  inclusive,  and  the  unpaid 

and  subordinated  interest  coupons,  aeries  numbered  1,  2  and  3,  re 

respectively,  all  secured  by  the  said  trust  deed  foreclosed  herein), 
of 

the  guin/121,779,53,  together  with  interest  thereon," 

Upon  the  filing  of  the  petition  by  Paul,  the  Liberty 
National  Bank  of  Chicago,  as  tru^te^  under  a  trust  agreement  dated 
January  7,  1941  (known  as  Trust  number  3270)  which  claimed  to  be 
the  present  owner  of  the  equity  of  redemption  by  virtue  of  the 
fore ol  sure  of  the  second  mortgage  on  the  property,  filed  its  motion 
to  strike  the  petition  of  Paul,  setting  up  as  grounds  among  others 
the  lack  of  diligence;  tiiat  under  the  statute  where  parties  are 
made  defenfentg  as  "Uniaiown  Owners"  as  in  the  foreclosure  suit, 
W^lf  must  ^ome  in  within  one  year  from  the  date  of  the  entry  of 
the  foreclosure  decree.  The  motion  to  strike  Paul's  petition  was 
denied  and  on  the  game  day,  November  19,  19S1,  another  order  was 
entered  denying  the  bank's  leave  to  file  its  petition.  The  court 
then  entered  a  third  oi?der  which  recites  that  Paul's  petition  to 
amend  the  decree  of  foreclosure  came  on  to  be  heard  and  the  court 
found  it  had  Jurisdiction;  that  the  decree  of  foreclosure  had 
directed  the  sale  of  the  property  for  the  benefit  of  all 
bondholders,  including  the  owners  of  the  subordinated  bonds  and 
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coupons*  tout  that  such  owners,  "cjuld  ti^mf   benefit  from  such 

a  sale  because  the  value  of  the  property  to  be  =old  is  far 

under  the  amount  due  o^J  the  subordinated  bonds,  "and  that  in  order 

to  gilire  them  relief  to  which  they  were  entitled,  "the  directory 

or  executory  portion  of  the  decree  should  be  amended  and  modified 

so  that  the  lien  of  said  subordinated  bonds  and  interest  coupons 

are  Cis]  not  liquidated  in  this  proceeding;"  that  the  property 

should  be  sold  "only  for  the  benefit  of  the  unsubordinated  bonds 

and  prior  charges  and  that  the  holders  and  owners  of  the  subordinated 

bonds  and  interest  coupons  have  a  lien  upon  said  property  subordinate 

only  to  the  lien  of  the  plaintiff  as  representative  of  the 

unsubordinated  bondholders; "  and  the  decree  of  foreclosure  was 

modified  by  striking  out  paragraph  4,  of  the  decree  above  quoted^ 

December  8,  1941,  following,  the  motion  of  the  bank  for  leave 

to  file  its  petition  instanter,  praying  for  the  vacation  of  the 

orders  entered  November  10,  and  for  leave  to  appear  and  defend 

against  Paul's  petition,  was  cenied.  The  petition  of  the  bank 

that 
submitted  at  that  time  sst  up  a  number  of  facts/had  tak  n  place  in 

the  foreclosure  suit,  i.e.,  tnat  after  the  entry  of  the  decree,  the 
owners  and  holders  of  the  second  mortgage  agreed  to  sell  the 
securities  to  Jawk  Schuman,  and  that  thereupon  he  caused  his 
attorneys  to  examine  the  foreclosure  decree  and  relying  upon  the 
record,  purchased  the  Junior  mortgage,  brought  foreclosure  proceedings, 
a  decree  was  entered,  and  the  property  sold  August  7,  1939;  after- 
ward the  property  was  sold  in  that  proceeding  by  the  matter  to 
Schuman  and  after  the  period  of  redemption  had  eicpired,  at  his 
direction,  a  master's  deed  was  issued  to  the  Liberty  National  Bank 
of  Chicago,  as  trustee. 

The  petition  further  set  up  that  Paul  was  not  the  owner 
of  the  subordinated  bonds  or  interest  coupons;  that  they  had  been 
paid  for  by  Philip  Plonsky,  the  former  owner  of  1,  e  equity  of 
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redemption;  that  P&ul  never  puroiiased  the  bonds  but  In  fact  was 

acting  for  Plonsky* 

""^       No  brief  had  be-n  filed  on  behalf  of  plaintiff,  the  Chicagti^^ 


\ 
Title  and  Tmist  Company,  euecessop  trustee,  and  an  examination  of  \ 


the  record  discloses  that  on  the  hearing  one  2)f  its  counsel  stated 
that  it  h  d  attempted  to  remain  neutral.  We  think  this  is  a 
misapprehension*  The  successor  trustee  brou^t  the  gJit  to  enforce 
the  rights  of  all  of  the  stockholders  and  we  think  it  was  counsel's 
duty  to  protect  the  decree  so  that  the  matter  might  be  determined. 
"It  is  just  as  importfiutit  that  there  should  be  a  place  to  end  as  that 
there  giiould  be  a  place  to  begin  litigation, "  Stoll  v,  Gottlieb.   / 
^--#^-U.  S,  165»  _„...       -- ■"— -- --— --"■  " 


There  ie  considerable  argument  pro  and  con  as  to  the  power 
of  the  court  to  disturb  the  foreclosure  decree,  more  than  5  yoars 
after  it  had  been  entered.  The  general  rule  that  a  court  has  no 
authority  or  Jurisdiction  to  change  the  final  decree  at  a  subsequent 
term  of  court,  applies  to  that  part  of  a  decree  fixing  the  right 
of  the  parties  to  the  action,  but  is  subject  to  the  exception 
as  to  the  executory  part  providing  for  the  enforcement  of 
rights.  Dillenburg  v,  Hellgren,  291  111^  App.  448 j  Dillenburg  v. 
Hellgren,  371  111.  452J  and  Dillenburg  v.  Hellgren.  304  111, App, 
6X#   In  that  case  there  was  a  foreclosure  and  a  sale  of  property* 
The  trust  deed  involved  was  executed  April  16,  1921;  the  decree 
©f  foreclosure  was  entered  December  20,  1933|  and  emended 
February  8,  1937,  The  property  wae  sold  pursuant  to  the  laws  of 
1921  and  it  was  held  the  sale  was  invalid  as  it  should  have  been 
in  accordance  with  the  act  of  1917,   The  decree  was  amended 
accordingly  and  was  affirmed  by  he  Appellate  court.  After  the 
affirmance  there  were  further  prooe  dings  and  an  appeal  taken 
direct  to  the  Supreme  court  (371  111,  462)  but  the  cause  was 
transferred  to  the  Appellate  court  on  the  grovind  that  no 
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constitutional  question  was  §Toperlj   Involved,   The  Appellate 
court,  in  soeaklng  of  the  former  appeal  to  that  court  said 
(304  111.  App,  51):   •♦This  court  in  that  case  considered  that 
such  amendment  in  no  way  went  to  fix  the  rights  or  liabilities 
of  the  parties;  that  it  was  merely  modal  in  character,  and  tie  t 
the  court  had  the  right  to  change  or  amend  its  decree  for  the 
purpose  of  oarryiag  the  saaie  into  effect,  when  such  amendment  or 
change  was  not  substantial  in  character  in  that  it  did  not  tend  to 
enlarge,  modify,  fix  or  change  the  rights  or  liabilities  of  the 
parties.  " 

In  the  instant  case,  we  think  the  court  was  not  warranted 
In  amending  the  decree  of  foreclosure.  The  rights  of  the  bond- 
holders had  been  fixed  by  he  decree  and  the  property  was  ordered 
sold  (tuilegs  the  indebtedness  were  paid)  for  the  benefit  of  the 
parties  as  fixed  by  the  decree.  We  think  the  substantive  rigita 
of  the  parti  e  were  changed  by  the  modification  of  the  decree  and 
not  merely  that  part  of  the  decree  which  provides  for  the  enforce- 
ment of  the  rights  of  the  parties.  Whether,  under  the  decree  as 
amended,  the  property  could  be  sold  to  pay  costs,  expenses  and  the 
amount  due  to  the  unsubordinated  boadholders,  and  afterward  again 
sold  to  pay  Paul,  as  owner  of  the  subordinated  bonds,  or  whether 
he  could  bring  a  furth  r  forewlosure  to  enforce  his  rights,  is  not 
clear.  But  in  any  event,  if  there  were  a  sale  of  the  proporjty, 
the  bank's  right  to  redemption  from  the  sale  would  be  detrimentally 
affected  to  the  extent  of  the  amount  due  Paul  oh  the  subordinated 
bonds^  viz.,  $2l»*7'5'9«53,  since  it  app  ars  that  while  the  property 
was  offered  for  sale,  no  sali.  was  approved  and  the  court  found,  as 
we  have  above  quoted,  that  the  property  would  not  sell  for  the 
amount  due  on  the  unsubordinated  bonds. 

There  is  no  merit  to  ,the  contention  advanced  by  Paul  in  his 
petition  to  amend  the  decree,  that  the  plaintiff,  (the  successor 
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trustee)  oould  not  properly  represent  hie  subordinated  bonds 
because  his  interest  was  antagonistic  to  th.se  of  the  other 
bondholders  whose  bonds  had  hot  been  subordinated.  Moreover  it 
conclusively  appea  s  ^  and  there  is  no  contention  to  the  oontrary- 
that  the  rights  of  the  parties  were  properly  fixed  by  the  decree. 

The  oilers  of  the  Superior  court  of  Cook  county  appealed 
from  are  reversed  and  the  cause  la  remanded  with  directions  to  re- 
instate the  decree  of  foreclosure, 

REVERSED  AND  REilAHDED  WITH  DIRECTIONS. 
Matchetti  P.  J«,  and  McSurely,  J,,  concur* 
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CHRIST  SELIMOS,  ^ 

~^~^-u_   Appellee,      y^ ) 

▼0  '^'^»^.    /  ) 

JOE  O'BRIEN,  , '"       '\,        ) 

Defendjitidt  below,  ^  -^^  COURT  OF  CHICAGO, 

RAILWAY  ^3tPRSSS  AG^KCY,   INC.,    S         ADDITTQNAL  OPINION. 
Garnisja^e  below. 

Appellant, 

J^.  JUSTICi;  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT>  . 

In  oar  original  opinion  we  reversed  the  order  of  the 
liinicipal  court  and  remanded  the  cause  with  directions  that  an 
appropriate  order  be  entered  in  harmony  with  the  views  expressed 
in  our  opinion.  Our  conclusion  was  there  based  on  the  fact  that 
the  judgment  upon  which  plaintiff  predicated  his  right  to  bring 
the  garnishment  suit  had  become  dormant,  because  it  was  not  re- 
vived within  seven  years,  and  for  that  reason  was  incapable  of 
supporting  the  action  brought. 

In  his  petition  for  rehearing  plaintiff  stresses  the 
effect  of  section  134  of  the  Justices  and  Constables  act,  chap, 
79f  Ill«  Rev,  Stat,  1941,  which  reads:  "An  action  may  be  brought 
upon  a  judgment  of  a  justice  of  the  peace  at  any  time  within  ten 
years  next  after  the  rendition  thereof,  and  not  afterwards.  No 
such  action  shall  be  brought  upon  said  judgment  in  a  court  of 
like  jurisdiction,  within  the  same  county  where  such  judgment 
may  be  rendered,  until  the  expiration  of  seven  years  next  after 
Its  rendition."  The  preceding  section  (sec.  133) #  which  was 
cited  and  relied  upon  in  our  opinion,  provides:  "Execution  shall 
^e  allowed  to  issue  upon  a  judgment  of  a  justice  of  the  peace  at 
any  time  within  seven  years  next  after  the  rendition  thereof, 
and  not  afterwards,"  Obviously,  these  two  sections  must  be  coiv- 

sidered  together,  and  their  plain  import  is  that  a  judgment  becoi"' 
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dormant  seven  years  after  its  rendition,  but  between  the  seventh 
and  tenth  years  it  may  be  revived.  Following  its  revival  the 
judgment  can  again  support  an  execution. 

In  the  case  at  bar  more  than  seven  years  had  elapsed  between 
the  date  of  the  entry  of  the  judgment  on  March  31,  1934,  and  the 
issuance  of  the  garnishment  writ  on  November  18,  1941,  and  since 
It  was  not  revived  within  the  seven-year  period,  the  judgment  was 
dormant  and  was  incapable  of  supporting  the  garnishment  proceeding. 
Under  sec,  134  of  the  Act  plaintiff  may  now  revire  the  judgment 
at  any  time  within  ten  years,  if  he  has  not  already  done  so. 

We  adhere  to  our  original  opinion  holding  that  the  order 
of  the  Municipal  court  is  reversed,  with  directions  that  the 
appropriate  order  be  entered  in  the  trial  court, 

ORDER  REVERSED  WITH  DIRECTIONS . 

Sullivan,  P,  J.,  and  Seanlan,  J,,  concur. 
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RAILmr^ EXPRESS  AGENCY,     )       Q  1  -^  T  /I    ra  -  /f\''^^ 
Im>i^ Garnishee  below,      )      O  X  \}   X«A»  O  '/  (l 
--•^       Appellant.       )  §  ^^ 

».  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  TBI  COURT* 

March  31,  1934  plaintiff  had  judgment  against  defendant 
Joe  O'Brien,  before  a  Justice  of  the  peace  in  Cicero,  Cook 
county,  Illinois,  for  $230.  Execution  issued  on  the  same  day 
aad  thereafter  July  1,  1940  was  returned  no  part  satisfied. 
October  27,  I94I  a  transcript  of  the  judgment  was  filed  with 
the  clerk  of  the  Municipal  court  of  Chicago  and  November  I8 
following  a  garnisbraent  suit  was  filed,  naming  defendant's 
employer.  Railway  Impress  Agency,  Inc.,  garnishee.  Garnishee 
filed  its  motion  to  quash  the  summons  in  garnishment  which  had 
theretofore  been  served  upon  it,  on  the  ground  tiiat  the  judgment 
on  ?*iich  plaintiff  based  his  right  to  bring  the  garnishment 
action  was  dormant,  and  therefore  incapable  of  supporting  a 
garnishment  suit.  Plaintiff  thereupon  filed  a  countermotion 
to  strike  the  garnishee's  motion  to  quash  the  sumiuons,  in 
which  he  contended  that  the  motion  was  insufficient  in  law, 
that  the  garnishee  can  appear  only  by  attorney,  that  no  appear- 
ance was  filed  by  garnishee,  and  that  the  motion,  if  proper, 
could  be  set  up  only  by  the  principal  defendant.  Upon  the 
hearing  of  these  two  motions  the  court  overruled  the  motion 
to  quash,  and  this  appeal  followed. 

As  the  principal  ground  for  reversal  it  is  urged  by  the 
garnishee  that  the  judgment  on  which  plaintiff  bases  his  right 
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to  bring  the  garnishment  suit  had  become  dormant,  and  for  that 
reason  was  inaapable  of  supporting  the  action  brought.  This 
contention  is  predicated  upon  sec#^33*  Justices  and  Constables    j^ 
Act,  ch&^  79,  Illo  Rev,  Stats^.  1941^  i?hich  provides:  *»Szecution 
shall  be  allowed  to  issue  upon  a  Judgment  of  a  Justice  of  the  peace 
at  any  time  within  seven  years  next  after  the  rendition  thereof, 
and  not  afterwards."  As  heretofore  set  forth,  the  judgment  herein 
was  entered  March  31,  1934,  more  than  seven  years  having  elapsed 
between  that  date  and  November  18,  1941,  the  date  on  which  garnish- 
ment proceeding  was  coimaenced.   The  rule  is  well  settled  that  the 

f     existence  of  a  valid  judgment  against  the  principal  defendant  is  a 
jurisdictional  prerequisite  in  a  proceeding  under  the  Crarnishment 
Ac t ,  First  Kat.  Bank  of  Palatine  v.  Hahnemann  Institutions  of 
Chicago  J.  Inc..  356  111,  366«  Until  and  unless  the  Judgment  in 
the  case  at  bar  was  revived,  it  was  not  a  valid  Judgment,  and 
therefore  the  Jurisdictional  prerequisite  was  lacking.  In  the 
early  case  of  Pierce  v.  Wade^  19  111,  App.  185,  the  garnishee 
process  was  issued  in  September  1883  upon  a  Judgment  rendered  by 
a  Justice  of  the  peace  in  February  1873,  and  the  only  execution 
ever  issued  was  returned  nulla  bona  in  April  1873«  '-i^®  court 
held  that  a  garnishee  may  inquire  into  the  legality  and  regularity 
of  the  previous  proceedings  against  the  Judgment  debtor,  and  that 
it  was  the  duty  of  the  court,  whenever  it  appeared  that  the  writ  of 
garnishment  was  improvidently  issued,  to  disirilss  the  proceedings^ 
that  liy  reason  of  the  lapse  of  time  no  execution  could  have  issued 
upon  the  Judgment,  and  its  vitality  was  thereby  so  impaired  that 
it  could  n©t  be  made  the  foundation  for  proceedings  in  garnishment* 
In  the  case  at  bar  there  was  still  time  within  which  the  Judgment 
could  1»e  revived  but  plaintiff  took  no  steps  to  do  so  within  the 
seven— year  period,  and  when  the  garnishee  process  was  issued  the 

I  d^i  Judgment  was  dormant. 

As  recently  as  1941  the  Appellate  court  of  the  foorth     ^^ 
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district  held  that  iirtiere  judpient  on  i!\-hieh  garnishment  proceedings 
were  brought  became  dormant  by  expiration  of  the  seven-year  period 
without  revival,  another  Judgment  creditor  holding  a  subsequent 
judgment  that  was  not  dormant  and  intervening  to  claim  priority  as 
to  the  funds  garnlsheed,  was  properly  held  to  be  entitled  to  them, 
and  that  the  mere  coiimjencement  of  the  garnishment  proceedings  within 
the  seven-year  period  after  judgment  obtained  ajalnst  the  principal 
defendant  was  r.s»t  sufficient  to  sustain  the  proceedings  where  the 
Judgment  became  dormant  during  their  pendency,  Rlng^  'Eoceiireri  v. 
PalmenCet  al.fj  309  111,  App.  333,  It  thus  appears  that  the  judgment 
under  consideration  had  ceased  to  be  a  lien  hj  lapse  of  time,  and 
until  revived  was  incapable  of  supporting  the  gamisbasnt  suit. 

Counsel  for  plaintiff  argues  that  the  record  contains  no 
report  of  proceedings,  but  the  short  record  filed  sufficiently 
shows  the  material  facts  upon  Mch  the  foregoing  conclusion  may 
properly  be  predicated.  It  is  also  ttrged  by  plaintiff  that  defend- 
ant had  ssade  soms   payisents  on  ae-coiHit  of  the  Judgment  as  late  as 
Koveaber  1941,  and  it  is  argued  that  the  judgment  was  thus  revived 
and  never  became  dorsiant.  Under  the  authorities,  hov/ever,  we  haT« 
no  recourse  except  to  hold  that  it  was  a  dormant  judgment,  and 
that  n©  garnishment  suit  could  be  predicated  thereon. 

In  the  light  of  these  conclusions  we  are  of  opinion  that 

the  court  should  have  sustained  garnishee's  motion  to  quash  the 

sunasons  in  gai'Eds^ent,  and  accordingly  the  order  of  the  Hunicipal 

and  the  cause  is  remanded 
emrt   is  reversed/with  directions  that  the  appropriate  order  be 

entered  in  harmony  v/lth  the  views  herein  expressed. 

.;       y^ —  Sim' CAUSE  ^REMANDED""^, 

>r^DER .  RE  VER8  3D/JITH  JlgliiCTI  OMj. '' 

SiOllvan,  P.  J.,  and  Scanlan,  J.,  concur # 
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This  appeal  grows  out  of  a  suit  at  lav;  brought  under 
the  Federal  Employers  Liability  Act  by  the  Appellee  vhom  we  shall 
refer  to  as  plaintiff  and  a^^ainst  the  Torminal  Railroad  Associa- 
tion of  St.  Louis,  a  corporation,  appellant,  hereinafter  referred 
to  as  defendant,  to  recover  damages  for  in;]uries  sustained  on 
July  23rd  1940.   Plaintiff  7/as  Injured  viiile  acting  as  a  switchman  ■  ^ 
for  the  defendant  corapany,  and  riding  on  the  footboard  of  a  tank 
car  while  engaged  in  a  switching  operation  in  Yard  NOo  2  in  East 
St.  Louis,  Illinois,  v/hereupon  he  suffered  the  loss  of  both  legs, 
his  right  leg  four  inches  bolov/  the  hip  and  the  left  three  inches 
belov/  the  i-cnee. 

The  plaintiff  charged  in  his  complaint  that  the  defen- 
dant companj^  was  negligent  in  the  mannei'  in  ihich  the  switch 
engine  was  operated,  and  that  the  tracks  at  the  point  of  the 
occurrence  were  in  a  defective  and  unsafe  otate  of  ropair,  thus 
causing  the  car  upon  which  the  plaintiff  \"as  riding  to  swerve  and 
jerk  so  violently,  that  plaintiff  v^ras  throv.Ti  therefrom  into  the 
path  of  the  moving  train. 

Defendant's  answer  denied  all  charges  of  negligence  and 
asserted  that  plaintiff's  injuries  were  a  result  of  his  sole 


negligence;  tiiat  plaintiff's  injuries  were  the  result  of  the 
usual  and  ordinary  risks  incident  to  his  employment  and  further 
answered  in  the  altornative  for  the  iJurpoGe  of  mitigating  damages 
that  the  plaintiff  v/as  guilty  of  contributory  negligence. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  in 
the  sum  of  |)45.000.   Judgment  on  the  verdict  in  that  emount  v/as 
entered  by  th'^  trial  judge.   Aftervrard,  the  usur^l  motions  for  a 
new  trial  and  judgiaent  notvdthstanding  the  verdict  vvore  over- 
ruled; consequently  this  appeal. 

Inasmu'ch  as  the  principal  contention  made  by  the  de- 
fendant here  on  this  appea].  is  that  the  jury's  verdict  is  against 
the  manifest  v/eight  of  the  evidence,  it  becomes  necessary  for 
this  opinion  to  outline  rather  fully  the  salient  facts  appearing 
in  evidence.   The  facts  that  are  undisputed  are  es   follov/s:- 
Plaintiff  was  employed  as  a  Svvitchman  on  the  day  of  his  injury 
which  was  July  23rd,  1940.   The  other  members  of  the  sv;itching 
crew  working  with  him  at  that  time  were  Carl  Kroeck,  a  sv.ltch 
foreman;  Jerry  Hollenbock,  a  sv/itclmaan;  Leo  Dockins,  an  engineer; 
and  Harold  Haney,  a  firemcoi.   At  about  seven  thirty  on  this  v/arm 
evening  the  crow  received  orders  to  take  twenty  cars  md  a 
caboose  from  defendant's  No.  2  yard  in  East  St.  Louis  to  the 
yard  of  the  other  railroad  company  in  that  city.   The  track  be- 
tv/een  these  two  yards  ran  generally  in  a  northerly  and  southerly 
direction  and  passed  under  the  east  approaches  of  the  Eads  and 
Municipal  Bridge,  the  former  being  northermost  and  there  being  a 
distance  of  about  one  mile  separatin.:;  then.   After  re-  ching  the 
Municipal  Bridge,  the  tracks  in  question  curve  southeasterly 
until  they  reach  the  yard  of  the  Southern  Rpilroi d  Co.   The 
switching  crew  coupled  up  tlie  tv/enty  cars  and  a  caboose,  the 
caboose  to  the  south_of  the  cars,  and  the  engine  to  the  south 
of  the  caboose,  heading  north,  so  the  tank  v/as  at  the  south  end 

of  the  train.   The  movement  of  this  train  v/as  to  the  south  and 
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was  made  with  the  engine  'backing  up. 

On  the  rear  end  of  the  tender  which  was  the  leading 
part  of  the  train,  there  was  located  t\vo  footboards  which  v/ere 
in  good  condition.   Kroeck  was  riding  on  the  East  side  of  the 
eastern  most  footboard.   Botv/een  him  and  the  coupler  head  the 
plaintiff  was  riding. 

The  train  proceeded  to  a  point  about  fifteen  car 
lengths  north  of  the  Municipal  Bridge,  where  plaintiff's  cap     y 
blew  off  and  the  train  came  to  a  stop  that  the  crew  might  make 
a  search  for  it.   After  making  a  brief  but  imsuccessful  search 
for  the  cap,  the  train  proceeded  v/ith.  the  crevv  situ^::ted  as  pre- 
viously outlined,  with  the  exception  that  ohis  firem£.r;.  took  the 
engineers  place  and  switciiman  Hollenbcck  was  ridini':-  upon  the 
western  footboard.   After  the  loading  end  of  tho  tender  had  enter- 
ed the  curve,  Hollenbeck  jumped  off  the  vrest  footboard  on  the 
west  side  of  the  train.  Momentarily  thereafter  plaintiff  met 
v/ith  his  accident,  Vvhereupon  he  suffered  the  loss  of  both  legs. 
It  was  a  clear,  dry,  v^aira  July  evening. 

After  plaintiff  had  fallen  Kroeck  gave  the  emergency 
or  "watch  out"  signal  and  the  train  came  to  a  stop  v/ithin  the 
distance  of  one  or  two  cars.   The  plaintiff  just  prior  to  his 
falling  had  hold  of  the  grab  iron  on  tho  rear  end  of  the  tender. 
There  was  nothing  wrong  vdth  any  of  the  appliance  on  the  tender. 
It  also  appears  as  undisputed  that  the  plaintiff  at  the  time  of 
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the  accident  was  58  years  of  age,  married,  had  been  employed  by 
railroads  for  thirty  six  years,  and  for  tlie  defend.int  company 
abont  seventeen  years,  and  that  his  OGrnings  for  tno  year  of 
1938  were  $2316  and  for  1939,  |2366. 

V/e  shall  novj  briefly  discuss  the  facts  that  are  more 
or  less  in  dispute.   Plaintiff  Popp  testified  that  as  the  train 
proceeded  into  tho  curve  under  the  Free  Bridge  he  took  out  his 
handkerchief  to  wipe  the  perspiration  from  his  forehead,  vith  the 
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handkerchief  in  his  right  hand,  and  holding  on  to  the  grab  iron 
with  his  left,  and  that  in  his  best  judgrient  the  train  v/as  moving 
tv/elve  to  fourteen  niles  per  hour.   He  further  testified  that  as 
the  tender  v;as  entering  the  curve,  it  coi:3iienced  svraying  and  jerk- 
ing, and  as  the  train  increased  in  speed,  this  v^hipping  motion  be- 
came more  violent  until  as  a  result  thereof,  plaintiff  v/as  throv.n 
eastwardly  across  the  east  rail,  and  that  the  speed  of  the  train 
at  the  tine  he  was  throvrn  vms  sixteen  to  eighteen  niles  per  hour. 
His  testimony  further  disclosed  that  at  the  tine  he  v;as  thro^An 
he  grabbed  onto  sone  part  of  the  tender  and  was  dragged  for  tv/o 
or  three  car  lengths  before  he  was  run  over.   Plaintiff  further 
testified  that  he  had  ridden  over  this  curve  nrny  times  end  that 
the  speed  of  the  train  was  always  retarded  to  about  six  to  eight 
miles  per  hour,  and  that  the  track  at  the  point  of  this  accident 
had  always  been  rough  and  out  of  line^ 

Joseph  A.  Osborne,  a  consultin;];  engiiioer,  testified  that 
he  made  an  examination  of  the  rails  in  the  track  on  the  curve  in 
question,  and  at  a  time  when  they  were  in  tne  same  condition  as 
the  time  of  the  occurrence.   He  found  the  rails  were  old,  second- 
handed,  and  laid  reversely;  that  is  to  say  they  had  been  taken  out 
of  another  curve  and  laid  the  v/rong  v/ay,  and  in  some  instances 
were  straight  instead  of  being  curved,  also  that  there  was  lipping 
and  the  joints  were  not  smoothly  connectedo   He  also  testified 
that  such  a  condition  would  cause  a  train  to  whip  and  jerk  and 
that  such  sv^'aying  would  increase  mth  the  acceleration  of  the 
speed  of  the  train;  that  at  a  speed  of  four  to  six  miles  per  hour 
there  would  be  little  or  no  jerking.   He  further  testified  that 
the  rails  v/ore  of  varying  weights  -  namely,  75-30  and  100  pounds. 
James  V^/alker,  a  railroad  engineer,  testified  on  behalf 
of  the  plaintiff  as  follows:   That  he  had  examined  the  track  in 
question  and  that  a  train  such  as  the  one  involved  in  the  accident 
could  not  go  faster  than  six  miles  per  hour  and  obviate  jerking 
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and  swaying,  and  that  the  whipping  would  increase  with  the  speed 
of  the  train.   He  further  testified  that  the  rails  at  the  curve 
in  question  had  wide  joints,  were  of  different  sizes,  one  having 
a  five  eights  inch  lip,  that  the  east  rail  of  this  curve  had  "been 
placed  in  reverse  because  it  had  been  worn  out  on  the  east  side. 

John  C.  Casey,  the  concluding  witness  called  by  the 
plaintiff,  identified  some  photographs  that  he  had  taken  at  the 
scene  of  the  accident. 

On  behalf  of  the  defendant,  the  entire  crev/,  namely, 
Kroeck,  Hollenbeck,  Haney  and  Dockins  testified  that  the  train 
entered  the  curve  without  any  more  thr-n.  the  usual  swaying  and  at 
a  rate  of  speed  varying  from  six  to  ten  miles  per  hour. 

Carl  Kroeck  further  testified  that  tne  plaintiff  was 
riding  on  the  footboard  to  his  right;  and  that,  as  the  tender 
approached  the  place  of  tho  accident,  the  p'J.aintiff  nad  hold  of 
the  hand  railing  mth  his  right  hand,  and  bent  dovn  as  if  to  be 
looking  underneath  the  tender,  and  fell  in  the  middle  of  the 
track.   On  cross  examination  he  testified  that  a  train  going  over 
this  curve  at  a  speed  of  eight  miles  per  liour,  there  would  be  a 
whipping,  and  such  would  increase  with  the  speed  of  the  train, 
and  that  the  maximum  speed  of  safety  was  ten  to  tv/elve  miles  per 
hour.   This  witness  had  previously  signed  a  statement  and  given 
it  to  an  investigator  for  the  plaintiff's  lawyer,  viierein  he  said 
that  the  tracks  in  tho  curve  are  rough,  that  the  east  rails  were 
second  handed  and  placed  in  reverse,  that  the  joints  in  the  curve 
v/ere  bad  and  out  of  linoo   In  the  statement  ho  also  said  that  the 
train  at  the  time  of  the  accident  was  going  ten  to  twelve  miles 
per  hour. 

Jerome  Hollenbeck,  'defendant '  s  switcliman  testified  that 
he  had  gotten  off  of  the  tender  before  the  accident,  and  heard 
someone  holler,  and  the  train  stopped  within  a  car  length;  that 
the  distance  betv/een  the  point  of  tho  injury  and  tne  switch  shanty 
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was  140  feet.  He  had  also  made  a  statement  v/liich  he  had  given 
to  the  representatives  of  the  Brotherhood  of  Railroad  trainmen. 
He  approved  the  signed  statement  to  the  extent  that  the  inside 
rail  at  the  curve  was  reversed,  it  having  been  previously  used 
as  an  outside  rail.   Other  than  that  he  repudiated  the  entire 
statement.   He  said  that  he  repudiated  the  statement  because  he 
was  not  under  oath  at  the  time  it  was  mc.do  and  because  he  thought 
it  was  made  for  insurance  purposes.   In  the  statement  he  said 
that  the  joints  of  the  rail  were  kinked,  and  as  the  train  v/as 
entering  the  curve  it  began  swaying  from  oast  to  west. 

Several  witnesses  w^ere  called  on  behalf  of  the  defendant 
including  the  roadmaster,  yardmaster  and  photographer.   V^e  deem 
it  unnecessary  to  detail  their  testimony  since  it  throws  little 
light  on  the  factual  issues  in  controveray.   It,  is  interesting 
to  note  hoYvever,  tnat  although  they  v/ero  in  a  position  to  knov/, 
little  v/as  said  by  them  about  the  condition  of  the  track  at  the 
place  of  the  accident.   They  did  make  the  observation  that  the 
rails  used  there  v"ere  all  one  hundred  pounas,  and  tliat  there  v/ere 
no  seventy  five  or  eigjity  pound  ones,  as  testified  by  Osborne. 

The  photographs  introduced  in  evidence  by  the  plaintiff 
sustains  his  contention  that  the  rails  at  the  point  of  the  acci- 
dent were  in  a  state  of  disrepair. 

Defendant  contends  that  there  was  no  actionable  negli- 
gence proven  on  the  part  of  the  defendant  and  that  the  plaintiff's 
sole  negligence  caused  his  injury,  and  that  the  lower  court  erred 
in  not  having  directed  a  verdict  in  its  behalf.   Vdth  this  con- 
tention we  cannot  agree.   If  there  was  any  evidence  in  the  case 
tending  to  establish  plaintiff's  complaint,  the  question  of  negli- 
gence on  the  part  of  the  defendant  becomes  one  of  fact  for  the 
jury.   We  are  also  of  the  opinion  that  this  verdict  should  not  be 
disturbed  on  the  ground  that  it  is  against  the  manifest  weight  of 
the  evidence. 
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Defendant  argues  that  four  v/itnecses  in  tiiGlr  employ 
state  tiiat  the  train  v/as  not  going  in  excess  of  ten  miles  per 
hour.   Let  us  bear  in  Liind,  hov/ever,  that  tvra  of  these  v.dtnesses 
who  were  in  a  superior  position  to  know  the  true  facts  nad  made 
written  statements  much  at  a  variance  with  what  they  had  to  say 
at  the  trial o   No  douht  this  affected  very  materially  the  credence 
the  jury  placed  on  their  testimony.   Hollenbeck  continually  insist- 
ed that  he  repudiated  the  statement,  although  he  a(imitted  he  had 
signed  it  and  that  over  his  signature  were  the  Vvords  "read  and 
approved".   He  further  said  that  he  repudiated  it  bocauso  he  v/as 
not  under  oath  and  he  thought  it  was  being  made  for  other  purposes. 
It  is  difficult  t---  argue  that  fault  can  be  found  v.dth  the  jury  for 
having  littlo  faith  in  the  testimony  of  e   vdtness  who  so  conducts 
himself* 

Defendant  further  contends  with  respect  to  the  speed  of 
the  train  at  the  time  of  the  occurrence  that  the  train  in  question 
was  required  to  stop  to  negotiate  a  sv/itch  which  v.^as  some  eight 
or  nine  car  lengths  further  ahead  of  where  the  accident  occurred, 
and  that  it,  of  necessity,  had  to  be  travelling  at  a  slov?  rate  of 
speed  to  accomplish  this;  end  it  is  further  argued  by  them  that 
the  train  crew  all  testified  that  the  train  vras  stopped  after 
receiving  the "watoh  out"  signal  within  the  distance  of  two  car 
lengths,  and  that  this  could  not  have  been  done  if  the  train  were 
procoeding  as  rapidly  as  tno  plaintiff  vx^uld  have  one  believe. 

Plaintiff,  replying  thereto,  has  the  following  to  say: 
first,  that  Kroeck,  yAio   was  standing  beside  the  plaintiff,  testi- 
fied that  the  train  stojjped  after  giving  the  emergency  signal 
vfithin  one  car  length,  and  that  it  was  proceeding  at  that  time  at 
the  rate  of  ten  to  tv-/olve  miles  per  hour,  and  if  it  became  neces- 
sary for  the  train  to  stop  for  the  svdtch,  it  certainly  c:)ulc.  be 
halted  within  two  or  three  car  lengths  even  though  it  v:as  going 
at  the  rate  of  fourteen  to  sixtee.M  miles  per  hour.   Secondly, 
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that  Kroeck  testified  that  plaintiff  vms   leaning  forv.ard  as  if 
to  be  looking  for  his  cap  and  fell  head  first  into  the  middle 
of  the  track,  hut  the  plaintiff  contends  that  the  accidGnt  just 
could  not  have  happened  that  way  -  that  the  plaintiff  could  not 
have  extricated  himself  so  quickly  that  he  could  place  all  of  his 
body  except  nis  linbs  east  of  the  rails  before  the  train  reached 
him.  He  further  contends  that  he  must  riave  been  throv/n  by  the 
lurching  and  sv/aying  of  the  train  to  have  fallen  to  the  outside 
of  the  tracks  as  much  as  he  did.   Thirdly,  Kroeck  and  Hollenbeck 
both  made  written  statenents  previous  to  the  trial  at  variance 
with  the  above  statements,  and  adnitted  that  the  train  went  into 
the  curve  swaying  and  sv/erving.   Fourthly,  that  Hollenbeck,  par- 
ticularly, demonstrated  on  the  v/itness  stand  that  he  was  quite 
partisan,  almost  to  the  point  of  dishonesty. 

From  the  foregoing  conflictin^r,  coutGntions,  it  can 
easily  be  seen  that  varying  and  yet  reaoonLLble  conclusions  could 
be  reached  by  a  jury  in  considering  suon  proof  and  arguments 
presented  to  then.   It  is  not  within  the  province  of  this  Court 
to  weigh  conflicting  inferences  and  to  speculato  ::-nc]  try  to  de- 
termine issues  of  fact.   The  inquiry  here  is  not  wiiet'ier  the  jury 
under  the  evidence,  is  right  or  "viTong,  but  v.'hetier  the  verdict  of 
a  jury  had  support  in  the  evidence o 

If  a  Court  were   to  substiwite  its  thinking  for  that  of  the 
jury,  no  lawyer  could  tell  the  law  of  a  particular  case  until  the 
impression  of  the  last  judge  as  to  its  facts  had  been  obtained. 
V/hen  such  is  the  case,  precedents  lose  their  value,  uncertainty 
is  fostered  and  nothing  beneficial  is  added  to  the  administration 
of  justicoo 

The  jury  saw  and  heard, the  v/itnosses  and  was  in  a  better 
position  to  appraise  the  value  of  their  testimony  than  tnis  court. 
If  the  jury  believed  the  statements  made  by  Kroeke  and  Hollenbeck 
prior  to  the  trial  in  addition  to  the  testimony  of  tuo  plaintiff. 


they  would  iiavo  abundant  support  for  their  conoluslon  that  the 
defendant  v/as  neglig3nt  as  charged  aiii"*.  that  such  v/as  the  sole 
cause  of  the  plaintiff's  injuries. 

The  Jury  having  found  "by  its  verdict  thax  defendant  was 
negligent  in  the  r:anner  in  v/hicri  it  uaintained  its  roadbed  and 
tracks  and  also  in  the  man-icr  in  v/hich  it  propelD.ed  its  train  at 
the  tine  of  the  accident,  the  plaintiff's  right  to  recovery  is 
supported  by  the  follovdng  authorities,  Vvej'Gern  &  Atlan.tic  R.  Co. 
V.  Hughes,  £78  U.  S.  496  493. Ct. 231,  73  I,„  Ed.  473;  Mulstav  v. 
Dos  Moines  Union  R.  Co.  ,  195  Iowa  913,  192  IT.  ¥'.  439;  Miller  v. 
Schaaf  (  Mo.  Sup.)  226  S.  'M.    488;  Burtch  v.  V.'abash  R.  Co.  (Mo. 
Sup.)  236  S»  W.  3b8;  Harrison  v.  St.  Lnuis  S.  F..  R.  Co.,  339  Mo. 
621,  99  S.  r;.  2d  841,  l''ilson  v.  Chica;--o  RoJKhts  T.  T.  R.  Co.,  212 

111.  App.  271;  Ghica^^o  ii.    T„  W.  R.  Co,  v, :;:i.r.na^^,  115  111.  App. 
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Defendant  couplfdriS  tliat  the  court  ^rred  ir.  atLiitting  the 
testinony  of  the  tv^o  expert  witnesses,  Osborne  and  Vfa.lker  who 
testified  on  beiialf  of  the  plaintiff.   Thoy  argue  that  they  \/-ero 
not  sufficiently  cualii'led  to  testify  as  exjjerts  ...  The  record 
shows  that  Osborne  was  a  consulting  engineer,  receiving  his  edu- 
cation from  Washington  University  and  in  the  Case  School  of  Applied 
Science.   He  applied  his  scientific  knov ledge  and  skill  v/ith 
various  conpanios  and  in  particular  with  the  i^nerican  Car  and 
Foundry  Conpany  fur  tv/enty  years  as  its  chief  engineeic.   He  left 
the  er.iploy  of  that  coiapany  in  1926  after  v.'hich  he  became  consult- 
ing engineer  for  various  x-.echanical  concerns  in  St.  Louis, Missouri. 
l/Tnile  with  the  j-uvierican  Car  and  Foundry  Co.  he  had  extensive  ex- 
perience in  supervising  and  laying  tracks  in  the  conpanies'  shops 
and  yards,  and  as  an  engineer  has  nade  a  soudy  of  railroad  tracks 
and  curves,  and  the  effect  of  nisalligned  tracks  upon  the  uove- 
Lient  of  trains,   V.Tietlier  a  witness  is  qualified  to  testify  as  an 
expert  is  a  question  of  fact  for  the  trial  judge  and  can  only  be 


challonged  when  there  has  been  an  abuse  of  diBcretion  (Bonato  v. 
Peabody  Coal,  243  111.  422o)  The  testinony  of  this  scjiie  witness 
was  attacked  in  the  case  of  Vifernor  v.  Illinois  Central  R.  R.  Co. 
309  111.  App,  page  304,  but  the  court  there  held  that  the  trial 
court  did  not  abuse  his  discretion  in  permitting  hin  to  testify. 
A  fortiori  the  court  did  not  err  in  the  instant  case. 

Similarly  we  hold  that  Walker  was  v/ell  qualified  to 
testify,  and  the  court  did  not  err  in  adiiitting  his  testimony. 
True  it  appears  that  ho  has  a  law  suit  pending  against  another 
railroad,  and  employs  the  same  attornej'  who  appears  for  the 
plaintiff  in  this  case  but  those  are  matters  that  may  affect 
his  credibility  or  interest,  but  certainly  not  his  competency. 

Another  contention  made  by  the  defendant  is  that  the 
Court  erred  in  refusiijg  its  offer  of  proof  that  Plaintiff  was 
receiving  a  ijension  of  f'79.00  per  mont'a  under  the  Railroad  Re- 
tirement Act,   Doiond-mt  did  not  confine  its  of for  to  what  they 
had  actually  contributed  to  this  fund  for  tiie  benefit  of  the 
Plaintiff.   Both  parties  hereto  rely  n.p'jn  the  cjse  of  lie  trick  v. 
Reading  Company,  39  Fod.    Supplem.ent,  p'V:'^e  22.   .An  analysis  of  the 
decision  reveals  vei'y  clearly  that  tiio  Defendant  contention  is 
without  merit. 

Defendant  also  urges  that  the  verdict  is  excessive. 
V\rhen  we  consider  that  the  Plaintiff  is  nov/  permanently  and  totally 
disabled  -  lie  had  been  a  railroader  for  36  yeers  -  he  v;as  equipped 
by  training  and  education  to  do  nothing  else  -  he  had  a  life's 
expectancy  of  about  16  years;  consequently,  there  is  a  proven  loss 
of  between  |35,000  and  |40,000;  he  v/as  confined  to  the  hospital 
for  five  months  -  during  this  time  he  suffered  pain  and  no  doubt 
v/ill  suffer  some  discomfort  in  the  future.   The  figure  which  the 
jury  agreed  upon,  namely,  $45,000.  does  not  seem  to  be  excessive, 
when  considered  in  the  light  of  the  following  authorities  - 
Gourloy  vs.  C.  U.  E.  I.  R.  R. ,  295  111.  App.  160;  Taylor  v. 
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Atchison  T.  &  S,  Fo  R»  Co.,  292  111,  A.pp=  457;  Stoirv-;:i.t  v. 
Chicago  &  E.  I.  R.  Co.,  153  N.  E.  807;  Toledo  C.  &  0.  R.  vs. 
Miller,  108  Ohio  St.,  140  N.  E.  617;  Herb  v.  Pitoairn,  306  111. 
App.  583;  Taylor  vs.  Southern  R.  Co.  259  111.  j'\pp=  271;  Kurn 
V.  Stanfield,  8  Cir,  111  F.  2d  469. 

.  It  appears,  therefore,  that  this  defendant  had  a  fair 
trial  and  that  there  was  no  error  coianitted  that  vould  justify 
a  reversal  of  the  judguent  entered  by  the  Trial  Court. 

JUDGMENT  .'IFFIRMED. 
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HYMAN  TUCKER,  as  Administrator  of  the  ) 
Estate  of  Samuel  I.  Tucker,  De-  ) 
ceased,  J. 


Appell^j" 


)  APPEAL  FROMyV- 

)  MUNICIP/Oi,  ^OURT- 

-w  I  OF  tJ'HICA^ 

LOUIS  TUCKER,  ^"^^^^  )  vxija^^msv;    ^ 

'^...  ) 

App§i4ant.  ) 

^^-  '^■^ 

.-'^'  MR.  PRESIDING  JUSTICE  BURKE  DELIVfelED  THE  OP] 
COURT. 

Samuel  I.  Tucker  died  on  August  15,  1940  and  on  A^igust  19, 
1940  Hyias.n  Tucker  became  administrator  of  the  estate.  On  October  6, 
L941  a  statement  of  claim  in  the  name  of  the  administrator  was  filed  in 
the  Municipal  Court  of  Chicago  against  Louis  Tucker.  Hyman  Tucker  and 
the  defendant  are  brothers.   In  an  amended  statement  of  claim  filed  in 
the  name  of  the  administrator  on  November  12,  1941  plaintiff  alleged 
that  the  defendant  was  indebted  to  him  in  the  sum  of  a, 245.60,  in  ac- 
5ordence  with  a  book  account,  an  Itemized  statement  of  which  was  attaches 
lelther  the  original  nor  the  amended  statement  of  claim  was  signed  by 
:he  plaintiff.  It  was  signed  by  "Philip  A.  Shapiro,  Attorney  for  plain- 
;iff , »  and  the  affidavits  were  made  by  Sylvia  M.  Wolf.  On  December  20, 
.941  defendant  filed  his  answer.  He  denied  that  he  was  Indebted  to  the 
►lalntiff  in  any  sum  whatsoever;  pleaded  the  five  year  Statute  of  Limit- 
ttions  as  to  an  item  of  |645,60;  and  alleged  that  all  moneys  received  by 
lim  (defendant)  were  fully  paid,  satisfied  and  discharged.  The  case  was 
ried  before  the  court  without  a  Jury  and  resulted  in  a  finding  and 
iudgment  for  the  plaintiff  in  the  sum  of  #1,245.60.  Within  thirty  days 
'rom  the  time  the  judgment  was  entered,  defendant  filed  a  written  motion 
or  a  new  trial,  supported  by  an  affidavit  by  Hyman  Tucker.  This  affi- 
Lavit  reads: 
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"Hyman  Tucker,  being  first  duly  sworn  on  oath  deposes  and  sayf 
that  he  was  duly  appointed,  has  qualified  and  is  now  acting  as  admin- 
istrator of  the  estate  of  Sgrauel  I.  Tucker,  deceased,  which  estate  is 
now  pending  in  the  Probate  Court  of  Cook  County,  Illinois  snd  is  en- 
titled <In  the  Matter  of  the  Estate  of  Samuel  I.  Tucker,  Deceased, 
Docket  #396  Page  #407,  File  No,  40P  5882.' 

"Affiant  further  states  that  as  such  administrator  he  was  made 
a  party  plaintiff  in  a  certain  suit  now  pending  in  the  Municipal  Court 
of  Chicago,  entitled  'Hyman  Tucker,  as  Administrator  of  the  ii.state  of 
Samuel  I,  Tucker,  Deceased,  Plaintiff,  ve,  Louis  Tucker,  Defendant,  No. 
2788295.'   Affiant  further  states  that  the  defendant,  Louis  Tucker,  is 
his  brother.  I 

"Affiant  further  states  that  he  was  never  consulted  with  re- 
ference to  the  filing  of  said  suit  and  had  no  knowledge  of  the  institu- 
tion of  said  suit  and  the  pendency  thereof  xrntil  he  was  informed  by  the 
defendant  that  a  summons  was  served  on  him  in  connection  therev;ith. 
That  thereafter  he  examined  the  statement  of  claim  and  amended  statement 
of  claim  filed  in  said  cause,  which  statement  of  claim  and  amended  state- 
ment of  claim  disclose  an  affidavit  forming  a  part  thereof,  executed  by 
one  Sylvia  M.  Wolf,  who  states  among  other  things  that  she  is  the  agent 
of  the  Dlalntiff  in  said  cause  and  as  such  has  full  knowledge  of  the 
facts  relating  to  the  statement  of  claim  and  to  the  amended  statement 
of  claim,  respectively.  Affiant  states  that  he  does  not  know,  nor  is 
he  acoualnted  with  eald  Sylvia  M*  Wolf  and  further  states  that  he  never 
appointed  the  said  Sylvia  M.  Wolf  as  his  agent  in  this  or  any  other 
matter, 

"Affiant  further  states  that  he  was  employed  by  the  said 
Samuel  I.  Tucker,  now  deceased,  for  a  great  number  of  years  in  the  capa- 
city of  assisting  him  in  the  management,  operation  and  conduct  of  his 
said  business  and  in  connection  with  said  employment  had  full  and  com- 
plete access  to  the  books  sad  records  of  the  business  of  the  said  Samuel 
I.  Tucker,  Affiant  further  states  that  he  knows  thct   the  books  of  ac- 
count of  the  said  Samuel  I.  Tucker,  deceased,  disclose  a  balance  due 
from  Louis  Tucker  to  the  estate  of  Samuel  I.  Tucker,  deceased,  but  this 
affiant  knows  of  his  own  knowledge  that  the  said  Louis  Tucker  was  not 
Indebted  to  the  said  3g,muel  I.  Tucker  at  the  time  of  his  death  and  is 
not  now  Indebted  to  the  estate  of  the  said  Samuel  I.  Tucker,  deceased. 

"Affiant  further  states  that  he  is  ready,  able  and  willing  to 
appear  at  any  hearing  that  may  be  had  in  connection  with  said  cause  and  , 
submit  himself  to  an  examination  by  court  or  counsel  touching  upon  the  I 
matters  herein  contained  and  will  testify  as  to  the  statements  made  In  I 
the  within  affidavit,  the  aouroe  of  his  knowledge  of  the  facts  herein  ' 
set  forth  and  such  other  matters  as  to  the  court  may  seem  just  and  propei 
in  connection  with  this  affidavit." 

i 
The  court  overruled  the  motion  for  a  new  trial.  Defendant  appeals  from 

the  judgment, 

Hyman  Tucker  was  called  as  a  witness  on  behalf  of  plaintiff. 

He  was  asked  whether  he  was  the  plaintiff  and  answered  in  the  aff li^atlT 

He  was  not  cross-examined.  Sol  Miller,  a  witness  called  by  plaintiff, 

testified  that  he  had  been  an  accountant  for  over  twenty  years;  that  he  | 

I 
knew  Samuel  I.  Tucker  during  his  lifetime;   thp.t  for  a  number  of  years  ' 

he  handled  the  books  of  account  of  Samuel  I.  Tucker;  that  certain  books 

exliibited  to  him  were  the  books  of  account  of  Samuel  I.  Tucker;  that  a 
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ledger  shown  to  him  contained  the  account  of  Louis  Tucker j  that  the 
entries  therein  were  made  by  witness;  that  all  entries  were  made  by 
witness  in  due  course  of  business,  were  tmie  and  correct,  were  made 
from  the  cash  book,  and  that  the  check  stubs  and  entries  were  made  under 
the  direction  of  Samuel  I.  Tucker,  The  entries  in  the  account  commence 
with  January  1,  1933,  showing  a  balance  brought  forward  of  |399,37. 
During  1933  various  items  are  shown  as  debits  and  during  the  same  period 
other  items  are  shown  as  credits.  At  the  end  of  the  year  the  account 
was  balanced.   It  purported  to  show  that  on  December  31,  1933  the  de- 
fendant owed  1714,10.  On  January  1,  1934  the  item  of  $714,10  was 
earried  forward  as  a  balance.  During  1934  the  book  shows  certain  debits 
and  credits.  On  Deeenaber  31,  1954  the  books  showed  a  balance  of  #645,60, 
The  latter  item  was  carried  forward  as  a  balance  on  January  1,  1935.  In 
1935  the  account  shows  various  debits  and  oredits.  Each  item  in  the 
debit  column  is  preceded  by  the  number  of  the  check  drawn  and  opposite 
the  number  of  the  check  appears  a  letter.  Apparently,  when  the  item  was 
paid  the  same  key  letter  was  placed  opposite  the  date  of  payment.  The 
book  shows  that  on  December  31,  1935  there  iras  a  balance  of  |795,60. 
This  was  carried  forward  as  a  balance  on  January  21,  1936.  According  to 
the  books,  on  December  31,  1936  there  was  a  balance  of  |2,995.60.  This 
was  earried  forward.  On  December  31,  1937  there  was  a  balance  of 
$1,646,60,  This  was  carried  forward  on  January  1,  1938  and  on  that  date 
there  was  a  balance  of  $1,420.60  which  was  carried  forward  on  January  1,  i 
1939,  The  book  shows  that  on  December  31,  1939  there  was  a  balance  of 
#1,245,60,  The  witness  testified  that  each  Item  shown  on  the  debit  side  , 
of  the  account  was  paid  as  shown  on  the  credit  side,  except  the  balance 
of  11,245.60,  The  books  of  aocoiint  were  received  in  evidence  over  ob- 
jection of  the  defendant.  The  defendant  was  called  as  a  witness  on  be- 
half of  himself.   In  answer  to  the  question  as  to  whether  he  was  indebte 
to  the  estate  of  Samuel  I,  Tucker,  he  answered  in  the  negative.   There-  , 
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upon,  counsel  for  the  plaintiff  objected  to  the  testimony  of  the  defend- 
ant because  the  plaintiff  was  suing  as  an  administrator.  As  to  the 
action  of  the  court  on  this  motion,  the  record  reads  as  follows: 

"The  Court  to  the  witness:  Have  you  any  documentary  evidence 
to  show  that  you  do  not  owe  any  money?  Mr.  Blair:  No.  The  Court  sus- 
tained the  objection  of  the  plaintiff  end  further  stated  that  he  will 
not  allow  any  testimony  In  behalf  of  the  defendant  except  documentary 
evidence,  as  this  suit  Is  brought  by  an  administrator  c.nd  the  testimony 
of  witnesses  Is  not  admlselble  unless  supported  by  documentary  evidence. 
To  which  ruling  the  defendant  excepted. " 

From  the  statement  of  facts  It  will  be  seen  that  the  plaintiff 
relied  on  a  book  account.  He  cites  Section  3,  Chapter  51,  Illinois  Re- 
vised Statutes  1941,  reeding: 

"Where  In  any  civil  action,  suit  or  proceeding,  the  claim  of 
defense  is  founded  on  a  book  account,  any  party  or  interested  person 
may  testify  to  his  account  book,  and  the  items  therein  contained;  that 
the  same  is  a  book  of  original  entries,  a.nd  that  the  entries  therein 
were  made  by  himself,  and  are  true  and  Just;  or  that  the  same  were  made 
by  a  deceased  person,  or  by  a  disinterested  person,  a  non-resldeat  of 
the  state  at  the  time  of  the  trial,  and  were  made  by  such  deceased  or 
non-resident  person  in  the  usual  course  of  trade,  and  of  his  duty  or 
employment  to  the  party  so  testifying;  and  thereupon  the  said  account 
book  and  entries  shall  be  admitted  as  evidence  In  the  cause." 

Defendant  contends  that  entries  for  money  loaned  are  not  alone  sufflclen 

t»9  make  out  a  ease  for  plaintiff.  This  court,  speaking  through  Mr, 

Justice  O'Connor  in  In  re  Estate  of  James  Edwin  Martine.  255  111,  Aop. 

94,  said  (96): 

"Claimant  contends  that  the  court  erred  in  refusing  to  admit 
the  book  of  account  in  evidence,  and  it  is  contended  it  is  admissible 
by  virtue  of  Par,  3,  chap,  51,  Cahlll's  Statutes,  which  provides  that 
in  any  civil  action,  suit  or  proceeding,  where  the  claim  is  founded  on 
a  book  account,  any  party  or  interested  person  may  testify  to  his  ac- 
count book  and  the  items  therein  contained;   that  the  same  is  a  book  of 
original  entries,  and  that  the  entries  therein  were  made  by  himself,  and 
are  true  and  just.  This  statute  has  been  construed  a  number  of  times 
by  the  Supreme  Court  and  by  this  court  and  it  has  been  uniformly  held 
that  entries  in  a  book  of  account  for  money  loaned  are  not  admissible. 
Bover  V,  Sweet.  3  Scam,  (111. )  120;.  Ruggjes  v,  &atton,  50  111.  412; 
House  v«  Beak.  141  111.  290;   Sohwarze  v,  Roessler.  40  111,  Apo,  474; 
Rothschild  V.  Sessell.  103  111,  Ape.  274;   MaoKenzie  v,  Barrett.  148 
111.  App,  414.  I 

"In  holding  that  books  of  account  were  properly  admitted  in 
certain  cases,  Justice  Breese  said  in  the  Boyer  case  (p,  122):  'This 
rule  would  not  apply  to  an  account  for  money  lent,  as  that  is  not  usuall 
the  subject  matter  of  account,  notes  being  generally  taken,  nor  to  an 
account  containing  a  single  charge  only,  as  that  would  show  no  regular 
dealings  between  the  parties. ' 

"In  the  Ruggles  case,  it  was  said  (p,  416):   'It  remains  to 
determine,  whether  appellee's  books  of  account  were  properly  admitted 
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In  evidence.  In  the  case  of  Boyer  v.  Sweet.  3  Soam,  122,  It  was  held, 
that  In  oase  of  open  accounts  composed  of  many  items,  where  the  entries 
are  made  by  the  creditor  himself,  he  having  no  olerk,  the  book  of  or- 
iginal entries  is  admissible,  upon  proof  being  made  by  persons  who  had 
dealt  with  him  and  had  settled  by  the  same  book,  that  it  is  fair  and 
correct,  and  that  some  of  the  articles  charged  were  delivered  at  or 
about  the  time  the  entries  purport  to  have  been  made,  and  that  the  en- 
tries are  in  the  handwriting  of  the  party  producing  the  books.  But  it 
was  held  that  the  rule  would  not  apply  to  an  account  for  money  lent,  or 
for  an  aoootmt  of  but  a  single  item.  The  rule  there  announced  has  been 
repeatedly  recognized  by  subsequent  decisions  of  this  court,  and  with- 
out any  modification,* 

"In  the  House  case,  it  was  held  that  par.  3,  chap,  ol,  Cahlll* 
Statutes,  which  was  passed  in  1867,  adds  to  and  enlarges  but  does  not 
repeal  the  rule  at  common  law;  that  it  enlarges  the  common  law  in  that 
it' permits  an  interested  party  to  testify. 

"In  the  Sphwarze  case,  it  was  said  that  the  law  permitting 
books  of  account  to  be  offered  in  evidence  did  not  apply  to  cash  items. 
And  in  the  Rothschild  ease,  the  court  said  (p.  283):  '  'The  account  books 
of  the  firm  alone  were  not  sufficient  to  prove  that  the  entries  therein 
of  cash  or  check  charged  to  the  decedent  by  the  fii^a,  were  that  much 
money  loaned  to  him  by  them,  for  the  reason  that  the  usual  probative 
force  of  accounts  kept  in  books  in  the  usual  course  of  dealings  between 
parties  as  regards  transactions  of  merchandise  and  the  like  "do  not 
apply  to  an  account  for  money  lent,  as  that  is  not  usually  the  subject- 
matter  of  an  account,  notes  being  generally  taken,"'  Citing  several 
authorities, 

"In  the  MacKenzie  case,  where  it  was  sought  to  prove  by  the 
claimant  that  he  had  loaned  the  decedent  in  her  lifetime  certain  money 
by  notations  on  his  check  stub,  that  they  as  well  as  the  canceled  checks 
were  admissible,  Mr*  Presiding  Justice  Adams  said  (p,  417);   'Such  en- 
tries of  charges  for  money  loaned  would  not  be  evidence.'  Citing  a  num- 
ber of  cases.  See  also  to  the  sajse  effect  Smith  v,  Hentz,  131  N,  Y, 
176  and  Ifiglee  v«  Executor  of  Pr&ll^  23  N.J.L.  487. 

"Even  if  it  be  conceded  that  plaintiff's  pad  might  be  termed 
a  book  of  account,  it  would  not  be  admissible  to  prove  that  he  had 
loaned  $400  to  the  deceased  in  his  lifetime.  Therefore,  the  ruling  in 
excluding  it  was  proper.*^ 

Plaintiff  argues  that  in  the  case  at  bar  the  entries  show  that 
the  transactions  were  "mostly  sales  of  merchandise  and  some  transactions 
by  checks."  The  entries  show  some  transactions  by  checks,  but  do  not 
show  any  sales  of  merchandise.  From  the  doctrine  announced  in  Boyer  v. 
Sweet,  3  Soam  120,  and  followed  in  the  Mfirt3|.ne  oase,  we  are  of  the 
opinion  that  the  books  of  account  on  which  the  plaintiff  relies,  are  not 
sufficient  to  make  out  a  case.  The  entries  purport  to  be  for  money  lent 

Defendaat  also  contends  that  the  action  is  barred  as  to  an 
item  of  |645,60  because  it  was  not  brought  within  five  years.  The  court 

rejected  this  defense  on  the  ground  that  there  was  a  running  account 
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between  the  parties.  It  Is  the  law  of  thla  Stste  that  to  revive  the 
Items  of  an  open  aceoiint  which  are  barred  by  the  statute  by  a  payment 
In  part  or  part  payment  on  account,  it  Is  necessary  that  It  should 
appear  that  the  payment  was  made  on  those  items,  or  that  the  debtor, 
having  full  knowledge  of  the  charges  in  the  account  to  which  the  stat- 
ute was  a  bar,  made  the  payment  recognizing  its  validity.   In  the  case 
of  Miller  V,  Oinnamon.  168  111.  447,  the  court  said  (456): 

"A  part  payment  of  a  debt  will  take  it  out  of  the  ststute, 
whether  the  pajnaent  is  made  in  money  or  by  goods  and  chattels;   'it 
must,  however,  be  certain,  that  the  payment  is  made  only  as  part  of 
a  larger  debt;  for,  in  the  absence  of  conclusive  testimony,  it  will 
not  be  deemed  an  admission  of  any  more  debt  than  it  pays.'   (3  Parsons 
on  Contracts,  pp.  74,  75.)  The  rae  re  fact  that  a  debtor,  who  owes  an 
account,  pays  a  sum  not  more  than  sufficient  to  cover  items  of  recent 
origin,  without  proof  of  an  intention  that  such  payment  is  to  apply  to 
items  of  older  date  barred  by  the  Statute  of  Limitations,  is  not'  suffi- 
cient of  itself  to  relieve  such  barred  items  from  the  operation  of  the 
statute,  «  *  *  The  main  ground  upon  which  the  rule  rests,  that  items  ; 
within  the  period  of  limitation  draw  after  them  items  beyond  that 
period,  is  that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  adjaisslon  that  there  are  some  unsettled  ac- 
counts between  them.  In  other  words,  the  items  within  the  five  years 
are  regarded,  in  case  of  a  mutual  account  as  'an  admission  of  an  un- 
settled account,  and  equivalent  to  evidence  of  a  new  promise,  which 
takes  all  the  other  items  out  of  the  statute.*   (7  Wait's  Actions  and 
Defenses,  266;  Angell  on  Limitations,  sec,  144,)  *  ♦^  ♦  in  ordinary 
cases  of  mutual  dealings  the  obligation  is  to  pay  the  balance  of  the 
general  account,  but  it  must  appear  that  each  new  item  of  credit  is 
paid  by  the  defendant  with  a  view  to  lessen  such  balance;  otherwise  it 
is  not  equivalent  to  a  new  promise  to  pay  what  remains." 

It  will  be  observed  that  commencing  with  January,  1935  each  of  the 
items  both  on  the  credit  and  debit  side  bears  a  key  letter,  When  pay- 
ment was  made  in  most  instances  the  key  letter  appeared  opposite  the 
amount  paid,  and  corresponded  with  the  key  letter  on  the  debit  side  of 
the  ledger.  An  examination  of  the  account  shows  that  the  item  of 
1645.60,  shown  under  date  of  December  31,  1934,  was  undisturbed  and  the 
account  does  not  show  that  any  payment  was  made  on  this  balance,  or  that 
this  accotint  was  in  any  way  reduced.  On  the  contrary,  the  account  shows 
an  increase  of  the  amount  claimed  to  be  due  thereon.   We  are  of  the 
opinion  that  the  court  should  have  sustained  defendant's  contention  that 
the  item  of  |645,60  was  barred  by  the  Statute  of  Limitations. 
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Defendant  further  maintains  that  the  court  erred  In  ruling 
that  he  would  be  limited  to  the  introduction  of  documentary  evidence. 
The  record  before  us  quotes  the  trial  Judge  as  saying  that  he  would  not 
allow  any  testimony  on  behalf  of  the  defendant  except  documentary  evi- 
dence, "afl  this  suit  la  brought  by  an  administrator  and  the  testimony 
of  witnesses  Is  not  admissible  unless  supported  by  documentary  evidence.' 
Seotioa  2,  Chapter  51,  Illinois  Revised  Statutes,  1941,  provides  that 

no  party  to  any  civil  action,  or  person  directly  interested  in  the 
event  thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion, 
or  in  his  own  behalf,  by  virtue  of  Section  1,  when  any  adverse  party 
sues  or  defends  as  an  executor,  administrator  etc.,  unless  when  called 
as  a  witness  by  such  adverse  party  so  suing  or  defending,  and  except  In 
certain  other  cases.  The  court  properly  sustained  the  objection  to  the 
testimony  of  the  defendant.  The  court  was  In  error,  however,  in  hold- 
ing that  the  testimony  of  witnesses  other  than  the  defendant  was  not 
admissible  unless  supported  by  documentary  evidence.  It  does  not  appear 
that  this  ruling  harmed  the  defendant,  as  the  record  does  not  show  any 
offer  by  him  as  to  what  testimony  would  be  given  by  any  such  witnesses. 
The  record  of  this  ease  presents  an  anomalous  situation.  On 
the  motion  for  a  new  trial  the  defendant  presented  an  afflda'fit  sworn 

to  by  the  plaintiff.  In  this  affidavit  defendant  deposes  that  he  was   .' 

1 
not  consulted  with  reference  to  the  filing  of  the  suit,  that  he  had  no 

knowledge  thereof  until  he  was  informed  by  the  defendant;  that  there- 
upon he  examined  the  statement  of  claim  and  observed  that  one  Sylvia  M. 
Wolf  swore  she  was  his  agent  and  that  she  had  full  knowledge  of  the 
facts;  that  he  did  not  know  Sylvia  M«  Wolf  and  did  not  appoint  her  his  j 
agent;  that  he  was  employed  by  Samuel  I,  Tucker  for  a  great  numba*  of 
years  in  the  capacity  of  assisting  him  in  the  management,  operation  and 
conduct  of  his  business;   that  h©  knows  that  the  books  of  the  deceased 
disclose  a  balance  due  from  Louis  Tucker;  that  he  knows  of  his  own  know- 
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ledge  that  Louie  Tucker  was  not  indebted  to  Samuel  I.  Tucker  at  the 
time  of  his  death;  and  that  he  was  ready  to  appear  and  submit  to  an 
examination  as  to  the  statements  aade  in  the  affidavit  and  as  to  the 
source  of  his  knowledge.  It  thus  appears  that  the  attorney  represent- 
ing the  plaintiff  is  prosecuting  the  claim  contrary  to  the  wishes  of 
his  client,  Th©  client  states  that  he  did  not  authorize  Sylvia  M, 
Wolf  to  sign  the  statement  of  claim  in  his  behalf  and  that  he  did  not 
authorize  the  bringing  of  the  action.  The  record  shows  that  at  the 
time  the  case  was  tried,  the  attorney  for  plaintiff  placed  him  on  the 
stand  and  asked  him  whether  he  was  the  plaintiff.  He  was  not  asked 
any  other  questions  by  either  the  attorney  for  the  plaintiff  or  the 
attorney  for  the  defendant,  Hjnnan  Tucker  was  appointed  administrator 
of  the  estate  of  Samuel  I.  Tucker  by  the  Probate  Court  of  Cook  County 
and  is  responsible  to  that  court  for  the  faithful  performance  of  his  i 
duties.  The  presumption  is  that  he  is  perfoiroing  his  duties.   Section 
276  of  the  Probate  Act  (Sec,  430,  Ch.  3,  111*  Hevs  Stat.  1941)  provides 
for  the  removal  of  an  executor  or  administrator  when  he  wastes  or  mis- 
manages the  estate,  or  conducts  himself  in  such  a  manner  as  to  en- 
danger the  sureties  on  his  bond.  If  the  administrator  is  wrongfully 
refusing  to  prosecute  the  alleged  claim  against  his  brother,  Louis 
Tucker,  any  person  interested  would  have  a  right  to  petition  the  Pro- 
bate Court  for  hie  removal.  The  attorney  cannot  prosecute  a  claim  con- 
trary to  the  wishes  of  hie  client. 

Because  of  the  views  expressed,  th©  judgment  of  the  Municipal 
Court  of  Chicago  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion, 

REVERSED  AND  REMANDED  WITH  DIRSCTIOHS. 

HEBEL,  J,  and  KILEY,  J,  CONCUR, 
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OF  CHICAGO* 
Aopeal  of  WILLIAM  KURt  and  NEWELL  Ix, 
MECARTNEY,         y"  )      Xw 

/  Appellants,    )    \^ 

119*'' 'justice  HEBEL  DEUVIHED  THE  OPINIO^  OF  THE  COUHTf   ^ 
Thla  la  an  action  by  the  plaintiff,  Ethel  M^  Maolaskey, 
tft  recorer  from  the  defsndaiit,  Wllliaia  Kurz,  |207»70  being  a 
balance  due  for  services  rendered  by  the  plaintiff  aa  &  court  reporter 
taking  stenographic  notSs  of  court  proceedings  and  making  tjTpewrltten 
tranacripta  of  the  same  in  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinoia* 

Plaintiff  alleges  that  on  or  about  the  28th  day  of  November, 
1937,  the  defendant  Wllllaa  Kurz  va®  the  defendant  in  a  case  then 
pending  in  the  Superior  Oourt  of  Cook  County,  Illinois  entitled 
^hillipine  Kur^  v.  William  Kurg^  No,  S7S9724J  that  on  or  about  the  28th 
day  of  November,  1937  the  defend^it  engaged  and  employed  plaintiff 
to  take  stenographic  notes  of  the  proceedings  in  said  cauae  of 
Phillioine  Kurz  v,  Wllliaia  KurZf  No.  37  29724  in  the  Superior  Court 
of  Cook  County  and  make  typewritten  tranacripta  of  the  same  and  to 
render  servicea  in  said  cauae  as  a  stenographer  and  oourt  reporter, 
and  that  the  defendant  William  Kurs;  then  and  there  agreed  and 
promiaed  plaintiff  to  pay  her  the  fair,  usual  and  customary  oherges 
for  the  services  to  be  rendered  by  the  plaintiff. 
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To  this  statement  the  appearance  of  this  defendant  vae 
entered  in  whioh  the  defendant  states  that  he  is  not  infomed  ae  to 
the  faots  stated  In  the  statement  of  olaia  and  therefore  denies 
the  Berne t     Wherefore  upon  the  statement  as  set  forth  the  defendant 
asked  that  the  cause  be  disiaissed  with  the  olalntlff's  ooets. 

Subsequently  the  plaintiff  filed  a  reply  to  the  defendant's 
defense  and  she  denies  the  allegation  contained  in  the  defendant* s 
defense  and  denies  that  the  defendant  either  advanced  to  the  plain- 
tiff or  to  Harold  0»  Mulks  the  sua  of  SlOOO  or  any  other  sum. 

It  appears  in  the  record  that  the  court  ordered  that 
Is  are  be  gz^nted  Harold  0,  Mulks  to  appear  as  additional  oouneel 
for  the  plaintiff.  Subsequently  there  was  an  amended  reply  of  the 
plaintiff  to  the  defendant's  defense,  in  which  she  denies  that  the 
defendant  advanced  to  the  plaintiff  alone  or  together  with  Harold 
0»  MaUks,  the  sum  of  u^lOOO  or  any  other  sum,  and  denies  that  the 
defendant  was  ever  induced  to  invest  any  sum  of  money  with  the 
plaintiff  or  vith  the  said  Harold  0,  HuUte;  and  denies  that  the 
defendant  ever  did  invest  with  or  turn  over  to  the  plaintiff  the 
fvui  of  $1,000, 

It  further  appears  froa  the  record  in  this  case  that  on 
the  16th  of  January,  1941,  the  plaintiff  filed  an  affidavit  in 
supoort  of  a  motion  for  a  stiHimary  judgment,  in  whioh  she  states  that 
she  is  the  plaintiff  in  the  action  and  that  the  suit  is  for  the 
balance  due  her  froa  the  defendant  for  services  rendered  as  a  court 
reporter;  that  she  has  been  engaged  in  the  business  of  court  reporting 
»oi?e  than  25  years!  that  the  charge  made  by  court  reporters  in  the 
City  of  Chicago  is  |3  per  hour  for  taking  stenographio  notes  of 
court  proceedings  or  proceedings  before  masters  in  chancery,  and 
the  further  charge  of  50  cents  per  page  for  making  transcripts  of 
proceedings,  and  the  further  charge  of  15  cents  per  page  for  saXing 
additional  typewritten  carbon  copies  of  the  transcript;  that  the 
affiant  knows  Williaa  Kurz  the  defendant  in  this  case  and  has  known 
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him  ever  since  about  the  S6th  day  of  November,  1957;  that  about  the 

28th  day  of  November,  1937  affiant  wae  introduced  to  William  Kuri 

by  Harold  0«  Mulka,  an  attorney,  at  the  office  of  this  affiant; 

that  she  had  a  eonversation  with  the  defendant  and  also  with  Mulks 

lA  the  presenoe  of  the  defendant,  and  that  said  Kurs  asked  this 

affiant  what  affiant  charged  for  rendering  services  as  a  court  reporter, 

and  this  affiant  stated  to  Kurz  that  she  charged  $3  per  hour  for  taking 

stenographic  notes  and  chained  50  cents  per  page  for  making  type- 

vrlttea  transcripts  of  proceedings  and  15  cents  per  page  for  making 

carbon  copies.  Affiant  further  states  in  her  affidavit  that  she 

expended  60^  hours  in  taking  stenographic  notes  of  proceedings  in 

present 
connection  with  the  cause;  that  WiiHaai  Kurz  was  personally/at  all 

tines  when  affiant  took  notes  of  said  proceedings,  and  affiant  was 
directed  by  Harold  0»  Mulks  to  make  a  transcript  and  copy  of  the 
notes  that  she  had  taken;  that  she  transcribed  392  typewritten  pages 
of  the  proceedings;  that  the  total  amotint  earned  by  this  affiant  in 
accordance  with  the  agreement  with  said  Kurz  and  charged  to  said  Kurz 
by  this  affiant  for  said  services  was  i394»20;  that  affiant  also 
rendered  services  to  Kurz  in  the  case  of  Pfell  v,  Kurz  in  which  she 
expended  9^  hours  time  and  that  the  charge  for  such  seirvice  was  ^28.50; 
also  that  affiant  rendered  siiailar  services  to  Kurz  in  the  case  of 
Kurz  V,  Borg  in  the  month  of  i^ov ember,  1938  to  the  value  of  S3, 00; 
that  the  total  value  of  services  rendered  by   »lalntiff  to  defendant 
was  $425.70  and  that  there  has  been  paid  to  plaintiff  th«  total  of 
#218.00,  thus  leaving  a  balance  due  to  her  of  -'^207,70;  that  affiant 
makes  this  affidavit  for  the  t)urpose  of  having  the  facts  stated  in 
the  affidavit  considered  as  evidence  in  support  of  a  motion  for  stiomary 
Judgment  against  the  defendant^ 

Subsequently  the  defendant  Kurz  propounded  certain  interroga- 
tories to  the  plaintiff,  which  were  answered  by  the  plaintiff. 


s 

f-dj   .U'.ad^'.  j^tif    ;V?^QS   ^t/i<ip9vo^-'-  to  ij,*ifc  iM'SS  •d.it  tit94M  •OAla  i»t»  mlA 
.J  b9QMl}m^ai  ::i^Ji'tt$  ?€^   ^tecfa^voH  to  XBb  dt8S 

♦.•n-   r'r^^    ald2    ^c    'vonir)    ftd;^    :? :;    .jAfSfllot'Js   «s    ^e^LtuM    ,0   bXcrtAH   XCf 

§fil>[~      •"'*  i«©ii  itiQ  §|!  £>«s'a;fvf''-'  "•*  :t46iJ4  aiifX  otf  fe»5r«#a   ;rcisil:l£  nidi  &fi« 
948  J&ti*  ?iVfii611^»  ^en    i.    i  fXs;?®  isriJnwt  ^iwittA     .(ittiqoo  aodiAO 

5ij;<-  1:0  )£ae©  Bos  jfcfl^iosa^s's^  «  sjtea  oJ  »jtXM^-i   /'    "'roisH  ijjd  J^»;^o»7jtJb 
'  .'  t  m:pyy,&jAQ  Ms  jt«![»^  ^JL«a  a^fiw  i-nfiflraeig^  eiJ:^  lUlw  ©onAfctooos 

>.«©i'r^ea  isIiffiiB  l/S-rttfenei  ^osi^la  ?jBii3    oaI« 
;:    ,  I  fUTttcc  «i»  111  arioa   ,t  s^uA 

?a>*ivv  .  jGV^S'GSv  to  ^«»*L -^  -wiii  ®9fl«4:*cf  a^  ^Iv^I,  puOt    ,00.8X2s 

-0SOT?»Jfli;  «l«;?^«o  .6«iJ5>iiiifociO'jo  tits}*  ia*i>a*l;»ii  ©xtjr  xX*n»wpeBcrw' 


4 

fh«  plaintiff  filed  a  farther  petition  and  charges  that 
the  defendant  never  filed  or  attempted  to  file  anything  in  opposition 
to  the  Motion  for  eiiiMiary  judgment  prior  to  the  7th  of  May,  1941; 
that  on  the  7th  of  May  the  document  which  nme   labeled  ''Answer*  and 
which  bears  the  name  of  Hewell  Mecartney  as  attorney  for  the  defendant 
in  the  above  entitled  cause  was  filed  in  this  case. 

The  plaintiff  charges  that  the  filing  of  said  document  was 
a  nullity  and  a  fraud  on  the  court  for  the  reasons  that  the  petition 
affirmatively  showed  on  its  face  that  the  party  making  the  affidavit 
was  competent  to  testify  and  that  the  denominated  "answer"  was  not 
signed  by  Mecartney  and  the  purported  verification  thereto  did  not 
ed&tala  a  recital  that  he  had  read  the  contents  of  the  same. 

It  appears  from  this  record  that  an  ex  parte  Judgment  was 
entered  on  July  1,  1941  for  the  plaintiff,  for  the  sum  of  ;g07.70. 
Subsequently  to  this  date,  Moveaber  14,  1941,  the  defendant  filed  a 
petition  to  Vacate  the  Judgment  entered  by  the  court  on  July  1,  1941 
for  the  amount  above  indicated,  and  in  this  petition  the  defendant 
stated  that  on  May  5,  1941  this  cause  was  by  order  of  court  continued 
to  June  10,  1941 J  that  the  files  in  this  cause  were  short  in  the 
trial  court  on  June  10,  1941  and  that  no  order  of  any  id.nd  was  noted 
«tpon  the  half  sheet  or  upon  the  docket  in  this  cause;  th&t  on 
July  28,  1941  petitioner's  attorney  noticed  for  the  first  time  the 
files  stated  a  judgment  was  entered  on  July  1,  1941;  that  at  said 
time  there  was  nothing  on  the  half  sheet  to  indicate  in  any  manner 
that  this  cause  had  been  set  for  trial  on  July  1,  1941;  that  there- 
after at  some  time  unknown  to  petitioner  or  hie  attorney  a  notation 
was  entered  in  ink  above  the  entries  of  the  filing  of  said  notice 
and  petition  to  the  effect  that  on  June  10,  1941  this  cause  had  been 
set  for  trial  on  July  1,  1941;  thet  the  court  also  lacked  Jurisdiction 
in  £aid  cause  because  of  the  fact  that  the  attorney  for  the  plaintiff, 
Harold  0.  Mulke,  was  the  attorney  for  defendant  William  Kurz  during 
all  of  the  time  mentioned  in  the  statement  of  claim  in  all  of  the 
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matters  eet  forth  therein,  and  that  It  is  against  oublio  policy  and 
the  ethics  of  the  profession  and  detrimental  to  bench  end  bar  to 
permit  an  attorney  to  forsake  his  client. 

To  this  petition  of  the  defendant  to  vacate  the  Judgment 
entered  by  the  court  the  plaintiff  filed  an  answer  and  in  said  answer 
stated  that  attorney  Newell  Meoartney  was  present  in  court  on  May  B, 
1941  when  said  cause  was  continued  to  June  10,  1941j  that  on  June  10, 
1941  plaintiff  and  her  attorney  were  present  before  the  court  but 
that  neither  Kur«  nor  Mecartney  waff-  -"regent  and  the  plaintiff  not     i 
desiring  to  tafee  a  default  Judgment  requested  the  court,  through 
her  attorney,  to  continue  said  causej  that  the  cause  was  then 
continued  to  July  1,  1941;  that  on  Saturday  June  27,  1941  plaintiff    i 
procured  on©  Ewart  Harris,  a  laeBsber  of  the  bar  of  the  State  of  IllinoiSj 
to  call  said  Meoartney  upon  the  teleshone  and  to  state  to  said 
Meoartney  that  the  csua©  was  oosaing  up  for  trial  on  Julyfl,1941  and  thati 
the  plaintiff  would  insist  upon  proceeding  to  trial  on  that  date, 
but  that  neither  Kurz  nor  Meoartney  appeared  before  the  court  on 
said  Oate;  that  on  July  1,  1941  plaintiff  and  her  witnesses  were 
present  and  plaintiff  then  proved  her  claim  against  said  Kurz  and  a 
Judgment  was  rendered  in  her  favor* 

It  appears  from  the  answer  of  olalntlff  that  Meoartney 
neither  knew  platlntiff  nor  KurB  at  the  tiae  the  plaintiff  rendered 
services  to  Kurz  as  a  court  reporter  but,  notwithstanding  that  fact, 
said  Meoartney  signed  and  verified  a  false  and  insulting  affidavit 
of  defense  in  the  cause  and  stated  therein  that  plaintiff  had 
swindled  Kurs  ©ut  of  a  thousand  dollars;  that  olalntlff  caused  the 
deposition  of  said  Meoartney  to  be  taken;  that  said  Macartney  then 
admitted  he  had  no  basis  for  said  statement;  that  the  olalntlff 
requested  that  a  hearing  be  had  upon  said  petition  filed  by  Kurz  to 
vacate  said  Judgment;  that  Meoartney  was  olaced  under  oath  in  open 
court  and  asked  to  state  what  basis  he  had  for  the  statements  made 
in  the  affidavit  of  defense  filed  by  him* 
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<ial  -ififim^B^  &   ^alrjtjsH  JibwS  a^io  Jbeiiioonq 

f!i^^s  ojf  9i'  n;:    '»ftcn.--eXr.;t  !5xlt 'noqu  x»n^'^ao»M  isJtsa   XXao  at 

^^                  r^^vJcj-  .aw  9SiUB0  art?  ^\ail:f  xs^'^'XAoaN 

{  noqu  J-alsfli  fel«ev  tllJjaieX:;  eri* 

'CD   -^.cf'  ?-co'U-.cf  *<?•               .  =;:-tJieoftM  "joxi  siiiii  isriJian  Jail^  tirtf 

t  ;i"a/itiv..:„..    ,..,..  ^.v^w  twqai  ?ii;c3  is  aa  iiw^  ot  aaoXrxae 

":-"'    .ns  aaXs'i  u  &9Xt|<ieT  fine  bansie  x«fl*'JBoaM  Maa 

..f   «?.-..,»%,<+    Ka.-g,j5  |j0jg  esi/ao  axi?  ni  ©8fl©'S«6  lo 

'^'^'  nBaji/odit  a  lo  ?i/o  s'XiilC  fiaXASlwa 

^'^'^-^    •  ;,.    ,  .  -'   v«iti-ij5oaM  6Xaa  lo  aoi^iaoqaJb 

'"'  :    !Offi»t«S^-'  ■*  ->XaBd  on  J&an  9ri  b9tttmS>M 

'-'^  •-'■■   f\-.:t>  >-ix  av.   ^nXisejEl  e  cfAil?  jbatsai/pan 

.  ,-,-»^.,.^»^:    +  .  ,j  i    .  v^«.,..   ■• ...    r,jigg  ataoaT 
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The  oourt,  after  due  consideration,  denied  the  motion  of 
the  defendjint  to  vacate  the  Judgment  that  was  entered  on  July  1,  1941, 

It  appears  that  at  no  time  did  a  report  of  the  proceedingg 
appear  in  the  record  and  It  aoust  be  presumed  that  all  issues  and 
questions  of  fact  were  proptsrlj   deteirauined  hy  the  nlai  arius  court. 
Jackson  ▼.  Bateaian.  180  111,  359j  franklin  County  ^Idg.  Aas^n,  v.  Smlfife 
260  111.  App,  515;  Tibbitts-Hevitt  nrppery  Co,  v.  ^ohen,  256  111.  App, 
459j  Falcon  x:ingineering  Qq.  v.  ^^ritaht.  171  111.  App,  519;  Douglass  v, 
Sugg 8 p  36  111,  Apo,  554«  ] 

The  rule  is  well  established  that  a  motion  to  set  aside  a     ] 

Judgment  by  default  or  a  Judgment  §z  a&rte  is  addressed  to  the 

discretion  of  the  court  and  a  court  of  review  will  not  Interfere 

except  In  the  case  of  abuse  of   discretion,   J^iven  if  the  defendant  had 

filed  an  answer  which  on  its  face  was  sufficient  to  constitute  a 

defense,  it  is  within  the  discretion  of  the  court  to  deny  a  motion  to 

vacate  a  Judgment  rendered  jg^  parte  against  a  defendant  if  he  has  been   | 

guilty  of  negligence  or  if  the  circumstances  show  that  his  defense 

is  a  sham  or  he  is  acting  in  bad  f6tth«  Plaff  v.  Pacific  Kxprese  Cp. 

251  111,  243;  Staunton  Coal  Oq,   v,  MenK.  197  111,  369,  When  we  come 

to  examine  the  record  in  this  case  as  filed  it  is  indicated  that  no 

report  of  the  proceedings  was  filed  that  vas  signed  by  the  court,  and    | 

it  will  be  prestraed  that  the  facts  presented  to  the  court  were  considered 

and  the  laws  applied  to  the  facts  were  Justified  and  that  the  court 

did  not  err  in  refusing  to  vaoate  the  Judgment  upon  the  theory  presented 

by  the  defendant*  Other  questions  are  in  this  record  which,  in  view 

of  the  conclusion  which  has  been  reached  by  the  trial  court  and  its      ] 

I 
denial  of  defendant's  motion,  it  -,^111  not  be  necessary  under  the  ciroum-  | 

stances  for  this  court  to  pass  upon,  as  such  questions  were  called  to 

the  court's  attention  and  given  due  consideration. 

We  are  of  the  opinion  that  the  court  did  not  err  in  denying    i 

the  motion  of  the  defend&nt  to  vaoate  the  Judgment, 

THE  JUDOMEHT  OF  THE  COURT  IS  AFFIRMED^ 
BUHKE,  P.J.  ANP  KILEI,  J,  CONCUR^ 


&«J5  a»if8sx  XX«  Jfaritf  iWwttifis^q  sd  Jsiiii  ti  fens  fcnoosi  ©ii^  nl  i«ttqq« 

,rr.^    ,.r.rx  c-y.   ^iiMsH  .^  .p5  Y*iftg>eiD  f»l»eH««»tldcfl?  |fti5  ,q<|^  .XXI  OM 

.     ;;      ?5i*^    *-^"^^    .X.^^  ^'^f    «*^i:?^  .v  ,<?&  ^^,»y»fn^y^  in^dU^^   |«ef 

•>3«   .ertiA   .XXI  d&   «l||ii 
fi  ©BXa^j  --.-  .^;o?  i:  ::-.  ^IciMJae  XX»w  «i  aXwn  «iff 

sii^  ^d*  td?  Sybils  -=;i  ^iT^^q  XII  ;r«»as^J^t  »  *«>  ifiJ»«TO  i^  ^a«aq|tot 

,.  ..    ,     ^ .;,-  .ijoo  ad?  1o  ii«it«Ks»«JEJb  «il?  aJtAfl^  ti  *1  ««««•!•£ 

9Sii9^«&  «tM  t^ii^  Moti^  f9nHfnmt9nl9  9Ai  \l  to  9oii»9iX8«c  to  x^I-tsfg 

. f:!iLsM3Mi™til '  "^    •    ►"  ^^f-f^     #ii»*«'x  fratf  ai  saWos  si  «ii  -to  aAxl*  «  ai 

-"'""  "■  """^'^     ^         '   '"■'  '''"''   i.'^,:v    »"  .qO  X£oO  mioAMi^  te*s  .1X1  xe?? 

-•■'vii-o    t  -r».^,;.a  Tr,     jiij  r.*i.Xi'i  »Bw  it:^fllfe«©©©irq  •il;r  lo  ttoa9*t 

""   *""  ■    -?  £>ft;lfi&a«^q  •^^t>a1;  sriJ  :f«il?  &«flC(rB0riq  acf  XXlw  Jl 

'3  l^i;fefipt  •*'«''>«'  s3tsi1t  %Ai  e^T  l>»lXqc(«  avaX  tdi  bOM 

■Bici'&S'Stn:        HJ^v  *n9}B3l:r  *  '    0jfl«»V  «*   ^lafiTlsi   ol  ^^0   ioR  bib 

wolv  fiJ:   ,d»y.tn^i   oTcosi  elii#  si  stj  Bacil;J'»ai?p  lajtl^O     #Ja«6a»1r«Jb  «dl  ■^cf 
9*1  J&rj     •-  r   ....   ^jjjj^  ^g  jB.©il»«©'s  «fe€>€f  tt«ri  fi&l£fef  flclftuXouoo  •at  lo 

oit  ht^'---^   -"t^w  <»fteifftfti^  £l«jar8  as   «n©q«/  eaBc  o3"  t-r0eo  alrtr  tet  al^eas^a 
^^^.exfl»*  lit  '^'f®  i^oc  qo  aiJ^  to  «i«  eW 

^"lU:-  ,iaJII  QW     .    .      ,/t2flU€ 
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syp&.RIO»  COURT 


mu  itrspciE  iiu:x  iJELfiM©  mt  mmioiii  of  f si  com 

fhi»''lt  an  appeal  from  aa^^er  T<ie»t;i»g  and  getting  ««ld« 
plalntlfjr*ii  Judgment  and  dlsalssiiig  th«"l\|loii  as  to  the  defendant 
fhlfari'.  X 

Plaintiff  viui  ti&e  iuialgiMe  of  a  Jud^^t  for  $$».ttliyii 
eonfees^ed  sn  February  10,   1953  fey  Valtsr  A,  Hu®te«®iit,  a,«  isaeeessor 
reoelTtP  of  th®  Brookfi^ld  State  iaiat  afeinst  CJiiarlefe  Wolf  and 
Hergaret  "miele.     Mjiy  18,   1939,   ^^dsiiind  J.   Tfel®!©,   executor  of  the 
Ectat©  of  Ifepgaret  fbiel®,   deceased,   filed  a  petition  to  open  and 
Taeate  the  Jtiapient  as  to  the  deoeclent,     fhe  trial  eourt  opened  the 
judgment,  excused  plaintiff  from  replying  to  the  executor*®  petition, 
and  heard  eridenee  on  the  plaint if f*»  pleadln^a  snd  defendants* 
petition  and  the  affidavit  in  aupport  thereof,     the  order  appealed 
froffl  followed, 

fhe  affidavit  of  the  exeoator  stated  that  Margaret  fhiel®, 

hi  8  grandmother,   died  Beeeiatoer  30,   19-35 j   that  the  first  knowledge 

he  h».d  of  the  Judgment  against  her  ws»  about  April  15,   1939,  when, 

GiB  executor,  he  vas  served  vith  notloe;   that  ahe  lived  with  him 

two  years  prior  t©  her  death  and  t#ss  81  year*  old;  that  he  was  her 

oonfidant  in  buelnesB  aattere  and  she  had  never  sentloned  the  note 

sued  on  nor  the  Indehtednees  represented  thereby;  and  that  he  knowe 

8he  received  no  not  lee  of  any  kJin*  ooneernlng  the  Judguent  and  that 

purporting 
the  elgnsture  on  the  note/Bg^xjuKtoA  to  be  here  waa  a  forgery. 


OtUk 


.V 


i.-ji>stfi     ;;i:.i.  >  .)  (.»>■  ■   ,     Kv:    wv;   i     i 


".i-'f-.  ,^i^ 

/;.'»    j:i,;s     -ai     ^llfT 

,  __      .*^ l!..^t       .«••»;-    ■ 

-     :3lq 

a 

•v>^£ii7 

-•-^iX-  .    '".sisieiJai:;   .eisixix   J»^2ssn^ll  tc  t^Aifa-l 

'Linjiiiai^isi..  km&  ^•^lii^nXi:  ^*'%'titai^it!  mi^  tie  ««n«^JiY«  Mfisii  fen* 

•^iiv^cXXol  ftortt 

^»i  ■■'?)*i*iBwr»  ail*  t«  fXtrftfiillA  »riT 

♦  '■-■  '       ■*'.»^fJ  3'«fliii^a  >a»fif:s|Jltft  arf^  to  J>-*ri  erf 

•  '>  •  ■at  avt 

*fSi«i'$#€»jto«  tenisi'  Yf^^   '^  ;  ©ft  &«Tl««»^  ailt 


At  th«  hftftring  plaintiff,   \m60r  e«€tion  60  of  %h%  Pvmtym 
iiot,   oftlled.  th«  defftiident  '^olf,   d«o«S«nt*ii  eoii-in<»la«  ««  itii  ft«3T«r«« 

party,     ''*'olf  t«#tlfl««l  that  fe©  elpi«d  «»Tg«r«t  thl«le*8  naa«  to  tb«  i 

not**     fh«  eottrt  s\t«t»lf]t«^  the  <9x»eut9r*e  $bJ#€tioiis  to  all  rsuestione 
air^etsa  to  iiolf  by  ?jl&intlff's  counsel  wMefe  «omjg|it  to  olleit  tho 

eonversfiitiono  tettirt^ii  deoedent  sn4  "'^olf  with  s?«Bpe©t  to  th«  lattor'i 
authority  to  sign  t«oe<lent*8  tifiJtft.     1^«  trlsl  court  also  r«3#ot9d  &m 

off«r  tojT  ^laletiff  to  proir®  t&®t  tl3«  a«>e®-a®iit  ftuthoriz®^  iier  algn&taro 
on  th«  not«;  »M  that  hmtmrnm  »h9  ^es  In  ill  keialtM  unci  ©ouM  aot 
tlg»  her  naasft,    '^-^olf  ftlgnftd  it  g,t  her  r@oo*-ft.     %«  eourt  llitewlao 
r«j«et«a  a»  offer  of  '-^Xtlntlff  to  pro¥t  that  a.«e«d»nt  t^w  teat  ^a 
i»oe©Mi©as!tioa  ilfiier  imving  a©  liability  to   -olf , 

fla«  ©tejfotlofie  to  ttstlaiooy  ip«|pir€liif  convsrsatlone  i»4l  with 
d«0oa««t  sua  tlis  r«Je©tlon«  of  off«i»«  of  i^roof  ver^  baff©^  oa  sestion  2 
of  th»  Hiirldaao©  Aet,     fha  eertlneBt  part  of  tfent  e©©tlosi  r©ad8  a© 
follov©? 

"Ko  party  to  any  ©iTll  ©otlon*   '^  *  *  or  person  dlrsetly 

lnt«!r»8t©d  la  tfe«  »ir«at  t-lier®of,  ®ii&ll  b«  allewtd  to  t«stlfy 
thoroln  of  hi®  owa  arotlon,   or  In  hi©  awn  b«ii®lf,  ♦  «»  *  ^h«n 
any  ^dirtrs®  -o&rty  num  or  a«f©nd8  a®  "'  ®  *  th©  ©xeotttor  *  *  *-■ 
of  ^nf  d«©ess©d  D©rcon  ■*  ■♦^  *  unless  wh«n  ©«11«5.  as  ©  wltnaee 

by  ©Ukofe  adv«r8«  onrty  »  *  «,«  ^ 

Plaintiff  eonttnis  tfe©  jaOpsicnt  was  op«n«*  only  &s  to  tli© 
3x«ouitor  ani  thet,  oons^queatly,  tm&or  tfe©  ruling  In  W©bb  ir«  fhf 
Wlllatt  Co..   30®  ill,   4pp,   §04,   «olf  w®fi  no  ^ongsr  ©  i»arty  ©nd  not 
Ineoatpotont  under  a#etion  2,     fh©  Wlllott  ois..g®  do©©  not  apply  bliestt©© 
th©rft  e«parst©  ju^gacAt©  ver©  (mt©r«i  ©gainst  two  S«f9Bdant«  ©nd  on©, 
founds  not  guilty,  iras  Ii«ia  not  ©  piarty  on  ttes  reoonA  trial  of  hie 
O0'-d©f©nd©nt  and,   tIi»r«for«,   «  oogipet»nt  %rltn©st.     In  tfe©  osfi©  ©t 
b»j»  J|iiiApt©nt  w®«  und«r  s  joint  w^rp&at  of  ©tto.m©y  ©n4  w&©  not  e©T9r©l 
(BMjSI.  ^.-ilSik.   192  111,  561);     h^irln^  boon  enterod  prior  to  Januftry  1,  ; 
1934,  v©«  not  dlvltlbl©  (NaiJa  v.   Clark,   310  111,   App,   437-441);  ©nd. 


©eeordlngly,   the  ord©r  opening  tn©  Judgssont  Included  both  def «nd«nt8« 
At  th«  tlm©  of  th«  trl©l,     th«r«ror«,      volf  waa  ©  party  ©ad^, 
fnrth©r«or©,     waa  call©d  by  th©  plaintiff  a©  a  party 


s 

•..«*.^*    vf 

•kffV..       *  >        '  -***■  .     -  • 

■      •  n  HA\f   «MEtX 

,..f^,/    t*...    ■..,  ami*  •tU  SA 
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unddr  section  60. 

fh«  tltuatlon  pr«fl«nt«d  h«z^  Is  ftOT«l  and  no  Oftst  elted 
bjr  eeimt«l  is  preelselx  applloebl«« 

Velf  did  not  testify  of  hl»  ovn  aotidn  Bn<i  the  •XMUtor 
1«  not  8ifi  ftdv«rft«  party  to  Wolf  but  «  defe&d&nt  vltti  him*  th^^refore, 
in  A  teeiinie&l  sense,,  it  sit^ht  be  said  tlmt  Wolf  was  ooit^etent  to 
testify  under  the  seotion  quoted*   The  prlnoiple  unaerlyiag  the  part 
of  seetion  2   under  oonsideration  here  is  proteetion  against  the 
tescptation  on  the  part  of  a  surviving  narty  to  give  false  testimoay 
vith  referenee  to  a  transaction  between  hire  and  the  decedent,  and  alas, 
toeesuse  the  legislature  oonsidered  a  personal  representative  unable 
to  oppose  statements  of  such  wurvlvor,  to  place  the  parties  on  tents 
of  equality  with  referenoe  to  the  op?33rtunity  of  giving  testimony. 
Yfift  Ketay  V,  aoldfarb.  317  ill,  StO,  Applying  tiiat  prlnolple  to 
the  oase  before  us,  it  Is  clear  that  while  the  es^outor  w&s  not 
f oraally  an  adverse  party  to  lolf ,  nevertheless  the  latter  was  atteant  - 
ing  to  testify  as  a  surviving  party  to  a  transaetion  with  decedent  and 
vhioh  testimony  the  erecutor  would  be  unable  to  meet;  and  that  Wolf, 
actually,  was  atteapting  to  testify  in  his  own  behalf,  beeimse  the  test: 
ftony  offered  through  his  tended  to  postpone  his  detriiaent  on  the  note. 
In  vis*  of  the  p -rpose  of  section  8,  the  scans  eaployed  here  to  avoid 
it  will  not  prevent  its  p.pc>\icfitioa .  the  only  aeans  available  by 
whieh  ^olf,  uncler  the  oireuastanees,  would  be  rendered  competent  to 
testify  to  the  oonverslitions,  were  being  called  as  executor's  witness 
to  testify  to  theai  or,  under  the  third  exception  in  section  S,  to 
neet  testimony  prodt«sed  by  eiteoutor  of  thes.   The  fact  that  Wolf 
was  ealled  by  plaintiff  under  section  60  of  the  Practice  ilet,  does 
not  change  our  holding  because  seetion  60  is  subject  to  th«  provisions 
of  the  S^vidf^nce  Aot. 

Because  of  our  conclusion  we  need  not  consider  the  question 
whether  ^'olf  had  such  an  interest  in  the  outeoise  of  the  ease  as  would 
reader  him  ineniipstent  under  eection  2   if  he  were  not  inoeapetent 


iinK^^  mill  ^IxXtHtkmi  isi-siJ^ai'v  ,  -^jr^up  rreyijF9«s  »ili  fft^ai;  X^Jtfmitt 

auk  >«««;■'  cjaitft^^s  ^  tf.Mn  ;^iviin»»  a  aft  t**'**^*®^  ^^  »«^ 

Ait-"/  ■,■.(::» ft»a  lo  ftoogrr  «  »f<J  lo  wwIt  hI 

.   >>d«ui^»«t«fG>ni.4»  «x{}  n*i^at/   ,tXot)^'  ilaliiir 

«oi*<M»9  t«Biit'  *HIfn.UX«j  \tf  i!»«fX«»  e«ir 
noiftlvoToi  «rt?  .;H^•  •ii»«t8M(  w^iiil-  naando  low 


4 

Plaintiff  sftyt  «h«t  ^h«n  t^®  eourt  ao0«|A  t4  th«  «x«eutor* e 
svom  ttatm^ats  of  th»  transaction  1»ttw«»ii  Wolf  and  d«e«(l«nt»  he 
had  pliiecd  the  plaintiff  on  an  uneottml  feaels  Ijy  rtfasing  to  Motpt 
plaintiff*  s  tsfititnony  of  t!i«  .«»!»«.     The  affidavit  wa«  not  r«Q«iY»A 
«e  •vidanett  but  only  &8  a  founlation  for  th®  motien  te  o^«n  tUt 
Jttdgsant  and  allsir  th«  ejra^vitor  to  dafand,     fha  4it4gi»«nt  Having  !»•*« 
opanad  and  tha  ol&intiff  sHoving  tliat  iTolf  aipiad  t£i«  daeadant** 
naaa«   plaintiff  than  had  th«  baMan  ®f  ifeowing  th®  a^^itional  fa«t 
of  his  autnority  to  sign  and  tUnet  ovairooiia  tha  dafanta  apparant 
fpon  tha  aira©«tor*«  affld«vit.     Tfea  burdaa  of  tfea  proof  it  tha 
fewpdan  of  oofflpetsnt  proof,     Tha  proof  ©ffarad  wa«  inaoapatant  and 
tha  cottrt  aould  not  sdisiit  it  ovar  tha  objaotioa  of  th©  eariMStttor, 
Plaintiff  further  sayg  that  If  the  sxaotitor  oowld  randar  ^^If 
eofflpatant  to  t^itlfy,  by  calling  Weif  as  axeoutor*®  ^itnase,   so 
ooMld  plaintiff  ranter  Moif  aonpatant  hy  calling  hla  ae  plaintiff* » 
witnasa.     fhst  it  not  ao*     ffe®  ®«etion  i®  Imtendtd  to  giva  protaotion 
to  tha  axaeutor  and  undar  it  tha  axaeutor  alona  omn  wgiva  tha 
prottetion,     1«  haa  not  'vairad  it  in  this  osisa, 

For  tha  raaaona  hartln  given  tha  ordar  in  affimad* 


omm  iFv 


,    F.J,    mp  S^BEi,    J*    0O|i0tmt 


fie :  ■-ifftufgbUi 


Jt^I- 


%»«»©>;«  ^'ji/o'S  #11^  m^Hn  SiiSi^  ax««  nifniill^ 

ii^w»*mj  lie  iM  iti^Rlicrq  Mit  i^otXq  h/ul 

rili»foiis   tlltAiArc   •fLT  fen*  >»li»qr* 
f^fietii  &nA  tDlttfMXo  mAi  lit 


H  CIff_A    ,t.^   jflWWl 
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v^"  /  P 


CHAiitKf  J.  mur  and.  «.B««eji@  df»'"fHIEt«;,    ) 

^.- '  ^p«ii»««,  )    31  ^  I  •At.  ^  ^  ^- 

,...-^-^"^      m.  jw^iei  Kitit  p&uv£m;e-  tE«  <jfiijQii  m  ^m  count. 

tikis  it  &»  «pp«sl  fro«  ma  9r&«r  f&9isk%ing  an&  sattlag  »«14« 

Tiil«l«. 

n.min%iit  -^£9  tlid  ate&ilHi«  af  «»  Jii«g»«nt  for  id^Higfll 

e«.tif«8s«<l  ®tt  f»bfii«ry  10,  19S3i  fey  <^»lt@.r  *.,   ti«tte«ate  »«  siaoettneoF 

■>''tt«t«  af  %.i^y.r«t  ^M,el«,   d«i««a««^,   fll«4  a  p«tlti#a  to  &p»n  »aA 
▼«!««%•  th«  ^wagsRuat  c9  so   »ia<i  ci#««#»at,     Th«  trlsl  court  op«a«d  tiu 
^ttSg««at,   «xottt«a  plaiatlff  fr©«  replying  to  thB  »x«««tor*s  petition, 
ttftd  lie»rd  «vid»tt««  aa  tfe«i  -aljilatlff't  <>l««.dlag«  an4  d«,f#a^ant«* 
^patltloB  sad  ta«  effi4£Vlt  la  umi^p^rt  tli«r«©f*     the  or^er  a-:v-??A-l«d 
fr©a  f  3ll«ir»4« 

flfc»  «ffl<3svlt  ©f  th«  ey^ewtar  »tsit#a  tit'it  Mai^srat  tfeiei«, 
his  gr&aa»6th«r,   ai«*  i^«©«i«fe«r  30,   IfSSj   tii*t  tli«  first  knevladge 
li«  haa  ^f  t&«  Jw€p»ent  -f.^aiaat  h«r  ^*as  sfeattt  April  IS-,   It^t,   vhaa, 
««  ftxiioutor,  li«  >f»#  ft®2*v»4  vith  aetiee;    th^  t  she  llvadi  vith  hla 
t^FO  fmrM  prior  to  Mr  daatli  sAd  v»9  SI  yesriB  old;   tn«.t  at  «r«s  a«r 
•aafldABt  la  a«i»la«»£'  aettart  fta4  t^  ii^d  a«ir»r  «ft«Rti<m«d  ia«  aata 
«u«d  <m  oar  tl%9  inaaatadaatf  rapiN»«(Matt«d  thereby;  «ad  ta>^t  a*  luiawc 
tha  r^satv^a  no  antics  of  y,ay  Jtlnd  o-*no»rniac   th«  Jiid|P»aat  aa4  tUftt 
th«  tigaetara  on  tba  aota  r«rtorted  to  bt  h«rt  vns  &  forgapy* 
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'milk 


.,-^'0 


■r  '-~--^ 


•?.n   .bull 
•afiol  aMl   ^ 

..«$£> X^iitii   AX    ^£i461tlM»« 


S'Ba 


Bott.     ¥ii«  esttri  tuetftlncd  tlui  AiKMintdr^a  obj««%loB«  to  all  ^neetions 

4if««t«S  to   ^olf  l>y  plBlistiff*^  e0ai}i^«»l  i^leh  m»ttf^t  £o  «llait  tli« 
•«nT«r«tti9ii«  ^«tirft«Rt  4«o»d»iit  sii4    oXf  vith  r««p«et  to  %hM  l&tttr*! 
ft«t&oritf  to  aipi  d«««^Mit*s  ifcint*     %«  trl^l  Q^art  ^Is^e  r«J«et»a  an 
af f«r  )»ir  pluintlff  %%  pvmt%  %h»t  thsi  S«««a«nt  m»th®ri£«d  h*r  «lgii«tttr«> 
0a  tl%«  a»t«;  and  tli«^t  !»••»«««  iii«  %r&«  in  111  hftaltii  aihI  s«mld  not 
«i|^  &WI*  a«m«,    "^oXf  «i|^9d  it  ^t  ^«r  r«t;tttf.t«      rh«  (59«rt  liJLevrit* 
r«J«ot«4  »a  off»r  ®f  plulntltf  t©  ^rw«  thet  a«e«d«rfit  ttss  teat  sm 
A9Q9mm9M%Xon  «if»«r  ftftving  ft«  Iliiblilitjr  to  ^elf* 

fhwi  ab490ti€»&e  t©  t<s»%km^my  i»««ftrdlBg  e?mir#rs«ti©R9  Im4  vltfe 
Af  ♦4t»t  aa^  th»  r»J©©tion#  ef  off«r«  of  uresf  w*p«  I»a»«4  «m  t««tl9a  2 
of  %h9  i^vlii«M«  Ae^»     Th«  f»«rtln»nt  pmrt  of  ttunt  etdtiea  p^aae  »• 

f©ll©i«eJ 

*M®  tarty  to  any  elvll  ftittlea,  d  t'  i"  «?*  perse©  ilpwtly 
iiit#r»st»a  In  tfee  «(v»int  tli«i*«ef»  wll  b«  allewsd  t«  testify 
th«r«iii  &f  hie  01m  !t»tl®a,  op  la  lU.t  Mm  1»ftlialf,  <?°^*~T  ^^^b 

Ray  ^iir«r««  psrty  fa«»  or  4«f»©d«  a«  CT~?  tfe«  »3r^»iaitsp  C  f  'f 
[  ef  &iiy  iS»oe4e#d  ptrwii  ?rT~t  mlee*  ifh«fi  Qftllet  a«  a  i*ltn«et 

m«  «it%M%ti^Bi  prc99iit«t  h»m  it  ftoTffl  m^  1^  9m*9  9lfA 
by  tt«nHiftcl  If  preoi»«ly  ii|»i>llos?.fel#.  _  ^  -CJja-A.-.^-^'^ 

^9lf  diil  f^t  t«iitify  of  ia«  &wn  sftoti^B  miii^  the  9Xtoutdr 
la  &ot   m  iiSir«ree  party  to  ^olJf  l»tt  &  a«foii46iit  vitM  )iitt»   t^reforo,   is 
»   t««hBlo&l  $«ns«,   it  aii^t  l>«  said  tJist  Sfolf  was  eosi>@tf^at  to   t«»tlfy 
undvr  tn«  sootloa  (?ttoto4»     Tho  prineiplt  u^aderlylns  tfto  p«rt  isf  emotion 
undop  oonsldopstioR  horn  la  protootloii  fegainat  tho  t««pti!ttioa  on  the  psi 
of  e  ittpvlvlng  pa?*ty  to  glv#  felto  tostlaiony  with  rofaroaoo  to  &  tPfiBt- 
SkOtioB  botwo^B  kl«  9MA  tho  dooodentf   »Bd  &l0o»   t^ooaiioo  tho  ItglalAturo 
oaB9ldlor«4  &  sopooBftl  p«pi»oeoat;itiT«  ttBAblo  to  opi^oao  ototoaoBto 
of  sttoh  sunrivor,   to  plooo  tho  t>artioa  ob  toma  of 
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.•ten 

's^'*    •    V     -^    .  Jis«    Cftf    fM 
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880 


•€»««lltf  With  rtftfWftR®  to  titi«  ®p«®rt«alty  ©f  giving'  t«»»l»Mif. 
V^|ilte|gf  ^  acldf|ii^.   3X7  111.   S£0.     App^lyiog  tiiftl  prliujlpU  to 
tht  ««««  b«)f9r9  «s,  it  It  «l«$r  tiiart  "m^H*  tJi«  «x«ieutor  w»s  aot 
for»«ll]r  fttt  a«fvtrfi«  p«,rtf  to    -=«»lf,  s«irertiMil««®  tfee  l&tt«r  wa»  efftrinj^; 
t«»#tl9M»&y  »8  «  turvlirliif  ^ei^ty  to  is  tpansaetles  w%th  A««<NI«iit  saA 
wb.i»h  toAtiaettf  th«  isirsetttor  is^oald  1^  «Eiiabl«  to  »,««%$   «iiia  thst   ''clf, 
«ettt«lly,  itT|j;a  tcetlfyliti^  in  hie  tsvm  ls«fci«lf,   t5«e«u»«  %h9  luBtimcay  offtnM 
threosb  M«  t«»»«#d  to  ?^©«tp9««  hi*  a»tyii8«Bt  &n  tfess  i»®t«.     In  vloir  of 
tJi#  ©«w^s,?«»  ©f  sootloa  i,   tla«  ia««i»«  it®pl®ye#  la»r®  ts  &vol,<2  it  -iiylll 
«©t  prrront  Its  *oislto*ti®B.     if1s«  ©alf  m^siae  «vsil«fe"l«  toy  whlcrh  ■-•©If, 
uador  tMo  elr««nB«titji«i«'»«  weutd  b«  r#»^«r«(l  8«»p»ts«t  to  tsetlfy  to 
th»  «eair«rsatl0fi«,  ^9-m  i&alag  a*.lle€  «s  tscftoutor*®  wltnt«s  t©  testify 
to  tho«i  OP,   ujuSop  tia®  %h%r^  tt^mtlm  in  saotiea  t,   t@  ai««!t  t»«tt»oiiy 
ppttdeood  toy  93e«««ter  .'sf  tte«»,     tno  faet  %h^,t  *^lf  ^!?s®  eallo^  fey 
pl«i6tiff  ua4os*  stotii^  60  ®f   tfe«  -^-tibOtlco   '%t,  ^9o«  atjt  ohwa^t  >uif 
lioldli^  to««au»«  tooti^n  $G  is*  «i»b4«ot  to  the  nroiriisioii*  of  tJi«  ^^^idoiio* 

AOt,      - 

'4het&*p  ■•©If  ii*d  »\mh  mn  iat»jTO*t  in  the  outooao  of  tlie  0i4S«    -^  wottlfl 
r«na«r  hi«  Inooapotont  iin^op  ««etl«n  *i  if  lio  ^«r«  nst  lned«<v«t«nt 
th»r^iiai^.«p  fl«  R  pmrtfm 

*l.alatlff  §aye  ttet  n^hoa  th.f  ejm.i*t  £ce#pt*»d  tb«  s«Xi*«tttor' » 
•worn  «t«twioat«  af  tfe«  ti^noftOtloa  b«tvo#n    oXf  fiai?  4ooo«i«nt,  too 
JI&&  -i-X^ooa  tfeo  l^lalititifr  ?>«  on  i»io^.^oX  bsulo  fey  p«f«tlng  t«5  *o««?>t 
plaintiff*  a  t#«tii»©ny  ^f  %h«  »«»«•     ^o  offiaavit  w«»  not  roooivoa 
»e  rvid«Bee  but  ©nly  &®  ss  fottnsi&tiim  for  tJfeo  notion  to  onon  tlio  J|ii&fl>» 
sont  fliitS  nlXoif  tlio  oirooutoi*  to  dofon<S.     ftio  ji^jg^ont  hoTing  bo«n 
oi»ono4  s^nd  th9  olftintiff  obowing  that  -«oXf  sisnod  tho  &o«odont*t  . 

no»«,  plaintiff  tbon  had  tfeo  hm^tm  of  ahoirinc  tho  sa'3itionoi  foot 
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,fIXft«f»a 


htl^'JSi     *?* 


«rtf    fee-  iJ 


:.'Ba 


•f  His  «iiVlU)ri%7  ^  s^^fp  »»^  tlRif  Gver«9ii«  tn*  4ftf«s»«  appiirvali 
fTO«  tii«  •itflMwitor^i  affl«3*vlt,     Tli«  bur^»n  of  th*  pveot  la  tlw 
1narA«B  of  «Mtp«t»at  nreof .     the  proof  off«ro4  vst  lii€»«iq[»«ttnt  And 
t&«  0^ttrt  eo«ld  B9t  «4«lt  it  9VA7'  the  obJ9otlen  of  the  9ii«8utor. 
^IslBtlff  fttrtii«r  ««y»  tht?*  if  tlw  «»eoutor  «oul^  render  -olf 
eosptttnt  to  tffAtify,   toy  ©slllag  ^olf  «s  ©seeat<jr»«  t>rlt&e&£,    fo  e«ttlA 
plaintiff  r«S4&«r  ^^elf  e«iii|»«t«Rt  hf  a%lll,»g  tUa  as    -l^intlffU  witness. 
Tluit  i«  not  M.     flM  iM»«tl9B  Is  list#nd«a  t0  give  proteetion  te  the 
«i?t«»etttor  m&  un4«r  It  the  «x«Qat@r  alt^n^  o&a  &'«iT«  the  protest  ion. 
He  tah»8  fii@t  ireived  it  la  tl^if  e®E9« 

fojp  tifce  reaeaae  iierein  giiren  the  oMer  ie  af firoMd* 


I 
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Oi^i^ 


41694  _^, '*"'  ■'■■■■"  "^"•■■"^-'->.„^^^  .  , 

pEOPLi^:  OF  THE  S'fATE  OP  IlXINOIS,     )     A  1.    '  -  X«A«  Cp  /  ?3 
ex  r«l  JOHN  S^  RU8CH,  )/   APPEAL  F!«>ll 


i 


Aopellee,   .,  '  ) 

)  COUNTY  COURT 

) 

EDWARP  WIHTER,    MORMB  FEJ^MfeER©,  )  COOK   COUU 

JOmi   CAMINATI   and  JAM^KNEFELI,  ) 

y^^        Aot>«rfca|i>ts,        ) 

,.."-■"  ON  re: 


MR,  JUSTICE  KILSY  DiELIVEH£D  T^^OPIJillON  OF  THE  CbURT* 

ThlB  1«  an  appeal  fro«  an  order  oi^  the  County  Court  which 
found  the  respondents,  election  offlclale  In  the  16th  precinct  of 
the  lot  ward,  Chlcsgo,  Illlnole,  guilty  of  contempt  of  court  for 
aiseonduot  at  the  Judicisl  Election  of  June  5,  1939,  The  reaponaents 
Winter  and  i  einberg  were  sentenced  to  the  County  Jail  for  two  years 
and  Cafflinati  and  Knef sli  eaen  for  six  months. 

The  prooe  'ding  was  oomnenoed  hy  a  petition  of  John  tiuech. 
Chief  Clerk  of  the  Board  of  iBilection  Comrnissionere,  Chicago,  for  a 
rule  upon  respondents  to  show  cause  why  they  should  not  be  held  in 
contempt  of  court.  The  rule  issued,  the  respondents  were  arrested 
under  writs  of  attachment  issued  out  of  the  County  Court,  and, 
after  trial,  the  rule  was  oade  absolute  against  respondents  and 
the  order  appealed  froa  followed,  1,  G.  Sahs,  naaed  in  the  petition 
with  respondents,  was  not  arrested  and  was  not  tried. 

The  petition  filed  by  Buseh  charges  that  the  respondents 
knowingly  permitted  or  acquiesced  in  oermitting  certain  persons  to   , 
oomait  offenses  against  the  election  laws;  knowingly  refused  to 
properly  perform  their  duties  as  election  officials;  knowingly  n&de 
a  false  canvass,  tolly,  proclamation  and  return  of  the  rote  csstj 
and,  fraudulently  and  corruptly  made  a  false  certificate  of  the 

true  vote  east  in  the  precinct  in  which  they  served  as  election     , 

'i 

officials.   The  judgment  order  finds  that  resoondents  knowingly,     | 

I 

fraudulently  and  unlawfully  made  a  false  canvass,  t&lly,  proclamation 
and  return  of  votes  oast;  knowingly,  fraudulently  and  unlawfully 
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•JO?  *«te«©  to  *Qit»JHC5  .Bloairxi   ^o^aoiilD   ,Msw  *al  »riJ 

,   t«flci3€imBoO  aoi:t0»X3i  to  M«efi  «»il^  to  Jht«XO  t9JtifO 

1  JtuoO  xfaaoO  Bdf  to  firo  b^a^sHl  ^oomIoa^^a  to  o^X^v  toftiuv 

bna  aJfloBr  i«l«8je  eJj»Xos<j£  «*^«b  ««w  aXirx  oil*   ,Xj8i*iit  it^ta 

oXJXJot:  o^vf  ^aitsg    ,0    ,S      ♦festfrollot  «ont  Jb»X«»qq<i  loMo  odt 

Bttt^hn:  •-xmilit>  il©0;i«R  x^  &«IXt  ntlStS^zr  odT 

o^  ^'^^  >fi3i  ;«v«X  aoiSooXo  «rijr  tafilR^je  aooootto  ^Insoo 

tib0£  %r-^iii  }t\o  iiol.teeX«  an  e«iffir«  «slod?  »Ttot«i»q  ^Xtoqenq 

Ji'^  0  tni/a®'!  &«t  eeX^nffloXoonq   ,^XXs*   ,^««tiiso  oaXal  « 

fioi#o«X^     .-   r^ivT-  doXd-*  nl  ^oaiotw'^j  scis  nl  Jhao  oJov  ointt 

,T.Xifl.hrom(  4?   «ft«Tf^  •T^fr'ro  ^fl«aBr^fci;t   OJC      .aXAloitto 

i:rR««X»crti<j   ,i;IX.  I    ,aasra«0  *miI«                      l  rotvi?^Xn»  JbA«  x-f*noXi»fi»j«it 

XX&t%(«Xnii  &««  >tX*n«»/i  «\X|tiiiwoiitii   ;;r«a©  2»;lov  to  irxiur}0*i  bam 


t 

peraitted  or  acquieseed  in  pemlttlng  persons  other  th&n   the  voter 
to  sign  applioatlone  for,  and  the  &sme  persons  to  east  ballots; 
knowingly,  eto,,  permitted  or  acquiesced  In  permitting  an  applloa* 
tlon  to  be  signed  and  a.  vote  east  In  the  name  of  a  sian  then  dead; 
Itnovlngly,  ete,,  permitted  or  aequlesoed  In  penal ttlng  ballots  to 
¥e  erased,  altered  or  ohanged  by  persons  other  than  the  voters; 
knoirlngly,  eto.,  certified  to  the  Board  as  cast,  an  untrue  and 
Incorrect  total  vote,  and  thereby  fraudulently,  corruptly  and 
unlawfully  caused  a  difference  In  the  actual  vote  and  the  vote 
certified;  and  th&t  responcSents  and  each  of  thea  were  guilty  of 
eoateo^t  and  misbehavior  by  virtue  of  the  foregoing. 

In  the  precinct  Involved  here  Sahs  served  &e   nepublican 
iludge,  Winter  and  F'elnbei^  as  ©emoe ratio  ^fudges,  Oaaiinfttl  as 
ftepttbllcan  Clerk  and  toefeli  as  I^emocratlc  Clerk,  They  yf&re   «ppoJJifte<: 
by  the  Board  of  Election  Commissioners,  winter  was  not  g  resident   ' 
of  the  precinct  at  the  time  and  had  acted  as  &n  election  official  off 
and  on  for  about  five  years,  Felnbei^  had,  at  the  time,  lived  in 
the  precinct  over  a  year  and  had  served  once  before,  Oaminati      , 
lived  19  years  in  the  precinct  and  had  served  twice  before,  Knefeli   ' 
did  not  live  in  the  precinct  and  had  8«rved  three  times  before,   *hli« 
the  voting  was  in  progress  CsMlnatl  printed  the  nsmes  of  the  voters 
en  the  applications  for  ballots;  Sahs  and  Winter  cheeked  the 
signatures  on  applications  with  the  corresponding  signatures  in  the 
precinct  binder;  Knefeli  filed  the  application  blanks  in  the  binder; 
auid  feinberg  initialed  and  gave  ballots  to  voters  after  the  signatures 
were  cheeked.  At  the  close  of  the  polls  several  watchers  with  proper 
credentials  attended  the  sorting  and  counting  of  the  bellote.  The 
ballot  bo«e«  were  emptied  by  the  Judges  of  Election,  were  sorted 
and  placed  before  -'ahs  who  counted  the  votes  and  called  the  count  to 
G&minati  and  Knefeli  who  recorded  it. 


t 

;^.;aXX?-     ■  ^    .,..  ,.jt©q  9:ms?-    fs«^-f   <"'i'--    ,'«*■'•    f-?^-  ' -"taioilqq.*  aaia   o# 

r     ^^'         -  r  .~*  jj^g   ,»irov  iMiet  ;roflrtteoiil 

^4   y'ti  iiJijabnoqaen:  ^jsiI*  Sma  lb9l\lS'i»9 

JiloqqjB  8'j©w  xo*i'-      -  -i^'5s-  '-^^  JtX»t««2  fefls  ii»XO  naoXXdiiqsil 

f^oO  noX;f9«X^  to  Mjiefi  tiC;f  ^tf 

.     ia»t    •▼It    JWCdA   lot    AO   6lU 

iXslisa/     ,  'iiio»iq  •!!*  Hi  ai««^  9X  AerlX 

liff      ,  :>^£i  f«i»  ?«nflo»nq  tJl*  «1  ertl  Jon  61A 

tie  i)fe»ai'iq  liartlffiffiO  aastgoiq  Hi  iaw  gai^oT  9dt 

siiiw  iifejipsji^  "i^Jttiw   tjfla  «l»E    |8*oiX«irf  "set  inol^aoiXqas  •!!*  ho 

9Si3  ;6aoqB«in:ie$>  94U  il^tv'  an&z               >»  no  avtu^Mislt 

jna.  It   ilwtwnX   j^tfioidl  #oiilo»iq 

tii;r&£i^i:  >tjr6Xlt^                                ^^X^lfll  8^9CfaX»t  bcus 

»qoic  xl?iw  iii»ii9ir»v  XaiaTss   ftXXoq  »xi*  to  oicJ                      .b«a[owio  •n»v 

ffi        V  §fli;ftr                '^sna;^;^^  sX«lfa<»Jtone 

iJ«^'  •bii^  »4:f     :•.:    ;.-'  Uqiir®  9it«w  ■•Kod  ioll»d 

:>t»a>noo«i  oxhr  Jti»t«»nJ!  ba»  ItMnluMO 


After  the  oamrass  and  telly  of  the  votes  In  the  preolnot  the 
ballot  boxee  vere  sealed  and  the  eeale  elgned  &n&   the  boxea  delivered 
to  employees  of  the  Election  Oommlseloners  in  the  City  Hall.  The 
boxes  were  iraiedlately  transportad,  under  guard,  to  Werners  Brothers 
Storage  House,  nhere  they  were  gtored  In  a  sealed  vault.  On  October 
S4,  1959,  they  were  taicen  to  the  Election  Commissioner's,  placed 
la  a  vault  and  on  that  day  turned  over  to  Jaaee  Oonnery,  special 
eoausissioner  aopointed  by  the  trial  court,  fhe  boxes  were  taken  by 
Connery  to  a  table  in  the  i^leotion  Commisaloner'a  Office  and  there 
the  seals  were  broken  and  an  official  recount  mad®  by  hiis,  in 
accordance  with  the  order  appointing  him.  After  the  recount  Connery 
resealed  the  boxes,  and  delivered  them   back  to  the  custodian.  On 
January  9,  1940,  the  seals  were  again  broken  by  employe©  Karsland  of 
the  Election  Goawaisei oners'  office,  apparently  without  order  of 
court,  and  the  contents  of  the  boxes  emptied  on  a  table  in  thet 
office  to  enable  a  handwriting  expert  to  examine  the  ballots  for 
evidence  to  support  the  petition,  lespondents  were  not  present  on     I 
either  occasion  when  the  seals  were  broken,  nor  during  the  recount 
or  the  examination  by  the  expert,  although  Attorney  Dowd,  whi  appears 
to  have  represented  the  respondents  at  the  initial  heariog,  eigned 
with  Gonnery,  the  seal  of  a  box  which  did  not  contain  the  ballots      i 
here  in  question.  Oonnery,  eiteept  for  Bowd's  signature  on  the  seal     I 
of  that  box,  had  no  recollection  of  the  latter* e  presence  at  the  recount 
Counsel  and  the  trial  court  discussed  calling  Dowd  as  a  witness  but 
he  was  not  called,  Mq   one  appeared  for  the  respondents  at  the  exaiBin- 
ation  of  the  baftioti.  Both  openinge  of  the  boxes  occurred  out  of 
oeurt  and  out  of  the  presence  of  the  trial  Judge* 

The  testimony  of  the  various  persons  ^^o  had  custody  of  the 
boxes,  removed  them,  broke  the  seals  upon  them,  handled  the  contents 
and  reee&led  the  boxes  is,  that  the  contents  thereof,  exceot  for 
numbers  on  the  ballots  made  by  a  numbering  machine  under  Connery* e     j 
supervision,  were  in  the  same  condition  at  the  trial  as  when  received 
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by  th«  Siffetlon  Coamisalonere;  and  that  the  contents  of  the  boxet 
hare  not  been  t«npei^d  with,  erased,  altered  or  interfered  with  In 
anywise.   AeepondlentB  contend  that  there  vas  opportunity  to  taaper 
with  the  ballots  and  that  the  olrcvastances  surrounding  the  ballot 
boxec  and  ballots  after  they  came  into  poeseesion  of  the  Flection 
Ooauaesioners  and  until  the  trial,  affects  the  integrity  of  the 
ballets  as  e-vidence;  end,  further,  that  no  contest  vas  pending  and 
that  the  boxes  were,  therefore,  illegally  opened.  The  petitioner 
answers  thst  the  Supreaie  Court  deelded  these  contentions  adversely  to 
the  respondents  in  StocltholiB  v,  Daly.  374  111,  441,  In  the  recent 
ease  of  The  Peei^le  v,  FerrOf  et  a^^  Opinion  Ko,  41404,  the  Second 
SiTlsion  of  this  Oourt  characterized  as  "unsafe"  the  procedure  or 
aethod  employed  here  in  recounting  the  ballots  by  a  Special  Cofflmiasioner 
outside  the  presence  of  the  trial  court,  the  court  there  also  held 
that  since  Connery  was  ordered  to  exaaine  the  ballots  on  the  recount 
and  since  the  recount  disclosed  no  erasures  or  alterations,  then, 
because  later  sji  expert  discovered  erasures  and  alterations  anong 
the  ballots  oount^d,  the  inference  vas  that  there  was  tanpering,  ^d    ' 
the  integrity  of  the  ballots  as  evidence  vras  destroyed.  In  the  case 
before  us  there  is  no  record  of  a  written  order  appointing  Connery,     i 
He  was  directed  orally  by  the  court  to  "take  thea  down  to  the  Kleotlon 
Coaaissioners  Office  and  recount  thea'f 

Cennery  testified  that  he  did  not  believe  thst  he  aade  a 
meaorsindua  of  the  condition  of  the  ballots  at  the  time  of  the  count 
and  had  no  reeo  lection  of  any  erasures  on  ballots.  It  is  clear, 
however,  thst  he  personally  counted  as  valid  ballets  those  identified   I 
at  the  trial  by  the  expert  as  having  been  erased^ 

At  the  election,  out  of  which  this  proceeding  arose,  in 
addition  to  the  judicial  ballot,  a  separate  proposition  ballot  was      I 
voted,  one  proposition  concerning  Oak  Forest  Infirmary  and  the  other    i 
the  Cook  County  Hospital,  The  vote  for  Judges  certified  from  the 
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16th  preolnot  wa».  Straight  Demoeratlo  241,  Strsl^t  Hepubllcan  7, 
No  i«it«s  for  IndiTldtt&l  oandidattfl  wer^!  certified  ae  east.  The 
oertifled  vote  for  propoeltlone  was  Oak  Forest  Xnflrnary  For  121, 
Against  42;  Cook  County  Hospital  for  122,  %aliist  41,  Connery's 
reoottxit  of  the  ballots  cast  In  the  preelnot  disclosed  no  dlscrepaney 
In  the  ntmher  of  judicial  ballots  certified  and  a  disorepanoy  of  one 
Tote  in  each  of  the  propositions* 

Stren  Btralght  Hepabllcan  ballot®  vere  certified  froa  the 
preolnet  and  appeared  in  the  recount,  the  handwriting  expert  testified  ^ 
that  in  her  opinion,  based  upon  an  examination  of  the  ballots, 
erasures  had  been  Bade  of  crosses  on  52  Judicial  ballots  &ni   that  29 
of  such  erasures  appeared  in  the  epublioan  circle  or  Heptiblioan 
olroles  or  squares*  The  expert  testified  to  other  findings  which  are 
not  relevant  to  our  review  of  the  judgment.  The  record  does  not  show   , 
a  breakdown  of  the  ©rased  ballot®  Into  straight  and  split  ballots, 
except  for  6  ballots  identified  as  having  been  erased  in  the  Hcpublioaa 
olx^le,  lileven  persons  testified  that  they  voted  the  straight 
llepubliean  ticket  at  the  election,  of  these  Osbom  Ousley  remembered 
that  "Sreea  and  Mr,  Kelly  ran  for  office  on  June  5,  1939 *|  the  testimony 
of  tbe  witness  Jessie  P&.r^eT   as  to  how  she  voted  is  too  vague  for  con* 
slderatlon;  and  Snowden  "could  not  swear**  that  the  signature  on  the 
application  was  his  and  hie  testimony  of  voting  is  not  definite*  Were 
it  not  for  the  faot  that  a  majority  of  registered  voters  in  Gook  County  | 
do  not  vote  In  Judicial  ^lections,  an  inf ersnee  might  be  Justified  that 
Snowden  voted  at  the  subject  ©lection,  two  Judicial  ballots  appear  to 
have  been  i*ejected  as  spoiled,  but  the  record  does  not  disclose  whether 
or  how  they  were  marked*  Several  witnesaee  testified  that  they  voted   i 
split  tickets,  but  there  is  no  evidence  of  any  ballots  having  been      i 
marked  in  Peoooratle  stfUares,,  nor  was  any  evidence  given  by  the  expert 
that  erasures  had  been  made  in  Pemocratie  squares,  nor  were  any  ballots 
counted  or  recounted  for  individual  Demooratio  candidates^  Also,  of 
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those  vltneeeee,  £th«l  Godfrey  and  Howard  Z«h  r«fflttaibered  that  Judg« 
Holland's  naae  anpe&rsd  on  the  tleket.   It  la  conceded  Judge  Holland* e 
naae  was  not  on  the  ballot.   The  witnesses  Griffiths,  Dunn,  Prisoilla 
Hills  and  Will  Strong  add  nothing  toy  their  testimony  to  the  determin- 
ation of  the  leeuee  in  this  case,  %nd  Hehecca  Owsley's  testimony  is 
oontradioted  toy  her  hustoend.  There  is  no  contention  and  no  evidence 
that  any  of  the  Respondents  erased  or  altered  any  ballots  nor  that 
they  placed  crosses  on  any  ballots  so  ex»s«ed  or  altered* 

It  Is  clear  from  the  eTldenee  thst  forgeries  were  eoaaitted, 
S«T«ral  witnesses  testified  that  the  signatures  purporting  to  toe 
theirs  on  applications,  were  forgeries.  There  is  no  evidence  that 
the  forgeries  were  eoiaaitted  by  the  respondents.  They  deny  that  they 
comitted  foi^ery  and  they  and  Otto  Hoeks&n,  a  precinct  caatain  who 
attended  the  count,  deny  that  any  forgeries  were  ooiraiitted  in  their 
preseaee  or  with  their  permisaion,  {".cquiesoenoe  or  knowledge.  There 
is  no  evidence  that  the  respondents  knew  or  should  have  known  any  of    I 
the  persons  whose  nanes  were  forged  and  no  witnesses  who  testified  to 
fox^ery  say  that  they  knew  the  respondents,  it   is  clear  also  that  the 
aaae  of  Albert  H,  Miller,  who  died  before  the  election,  was  forged  to   I 
aa  anplleation,  but  again  there  is  no  evidence  connecting  the  respondent 
with  the  forgery,  aor  again  is  there  any  evidence  that  the  respondents 
knew  Albert  Miller  and  there  is  the  sarae  testimony  of,  and  in  support 
of,  respondents'  denials  of  any  wrongdoing  or  knowledge  thereof.   There 
was  evidence  introduced  to  prove  other  irregularities,  but  no  finding 
la  the  order  was  based  thereon  and  we  shall  not  consider  that  evidence, 

A  sumaary  of  the  evidence  to  sustaia  the  finding  with  relation 
t©  erasures  and  alterations  in  the  oontefflpt  order  shows  the  reliable 
testiinony  of  8  witnesses  who  cast  straight  'epublican  ballots,  2   split 
ballots,  with  no  evidence  &^  to  whether  or  how  they  were  marked  and 
the  eertifieation  of  7  straight  Republican  ballots;  apparently         ! 
reliable  testimony  of  the  voting  of  5  split  ballots,  plus  the  testimony 
of  the  expert  of  aa  indefinite  number  of  erasures  la  Republican  squares 
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and  the  absenee  of  any  votes  counted  for  ln<livldaal  Deaoeratlo  Judg«« 
on  th«  reoount|  and  the  absence  of  testimony  of  any  erasures  in 
Democratic  squares,  fe  sustain  the  finding  baaed  on  the  forgeries, 
there  Is  the  reliable  testimony  of  forgeries,  without  a  showing  that 
the  respondents  luiew  or  should  have  known  the  persons  whose  naaee 
were  forged  and  no  testimony  that  ©uch  persons  knew  the  reapondents. 
Against  this  are  the  denials  of  the  responaents  supported  by  another 
wltneaa  of  any  of  the  charges  agalnet  them;  the  sbsenoe  of  the 
testimony  of  the  duly  credentlaled  vstchers  who  observed  the  post- 
election canvass  and  oount  in  the  polling  plaice;  and  the  several 
witnesses  to  the  good  character  of  the  respondents, 

We  believe  from  wdhat  we  have  pointed  out  hereinabove  that 
the  evldenee  justifies  no  finding  that  the  respondents  knowingly » 
fraudulently  and  unlawfully  psrmlttad  or  acquiesced  In  permitting 
the  eOMAlsslon  of  the  unlawful  acts  recited  in  the  order.  On  the 
basis  of  this  evidence,  the  trial  court  to  justify  the  order  entered, 
was  reculred  to  infer  that  the  respondente  knowingly  permitted  or 
aec(Uleseed  in  permitting  the  various  unlawful  aote  in  connection  with 
which  they  were  found  guilty  and  t©  infer  that  they  falsified  the 
ootmt  and  the  certificate  of  the  count,  this   court  has  announced 
often  the  reoulrefflent  of  the  proof  neeessai^r  to  sustain  a  contempt 
order  of  this  kini. 

In  the  case  of  People^  ex  rel  Husch  v.  «o.1cikf  et  al.« 
Opinion  Mo,  39S51,  this  court  said: 

"While  *  «■  **  if  ie  not  necessary  to  eetablieh  the  guilt  of 
respondent  beyond  all  reasonable  doubt,  it  has  been  held  Ih 
such  a  case  the  petitioner  is  reouired  to  produce  'gioet 
convincing  evidence  of  the  truth  of  the  charge* ♦" 

Remarks  of  Justice  Matchett  In  that  case  referring  to  the  required 

proof  are  applicable  here, 

"This  is  more  particularly  time  when  »   Judgment  so  eeverm  «• 
this  le  entered*  The  effect  of  the  Judgment  la  to  deprive 
respondents  of  their  liberty  and  humiliate  them  to  an  extreme 
degree,  and  euoh  puniehmant  is  not  to  be  inflicted  upon 
uncertain  and  doubtful  evltence," 
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JPetltloner  contends  @iid  we  agre®  that  thle  court  held  In 
lf<»<?Pl,^i  »3t  r^l   ^UffSil  ▼.  M£M^JU^%.M»,   No.  4i336  and  People,  ex  rel 
<^reenzei,t{.  277  111.  Aqx>»   479,  that  proof  need  not  be  made  that  the 
respondents  themeelvea  oomfliltted  the  eleotion  offenses  charged,  aad 
that  Chapter  46,  Par.  196  111,  lev.  State,  authorizes  the  County  Judge 
to  punleh  Election  Officials  for  eonteaupt  for  misbehavior  and  gross 
eareleeshese  la  the  performance  of  their  auties.  fhe  proof  nevertheles* 
to  Justify  such  Dunishment  must  ®®et  the  rsquirements  of  the  rule  in 
this  State  and  there  aittst  be  a  finding  of  such  misconduct  or  gross 
carelessneis  based  on  sufficient  ®vidence»  In  the  Greenzgit  G&ge^ 
the  discrepancies  appearing  between  the  respondents*  tally  and  that 
on  recount  ranged  from  5  to  42  votes  and  this  court  said  the  trial 
court  was  justified  in  finding  thiat  a  respondent  there  knowingly,  etc* 
sade  a  false  canvass  and  return  and  &ppTQy9d   the  judgaent  sentencing 
that  respondent  to  §0  ^lays  in  the  County  Jail  and  inposing  fines  of 
tlSO.OO  and  costs  on  others.  In  the  iS^arbef  a  caa®.  nrhere  £9  witnesses 
recorded  as  voting,  testified  that  they  did  n^t,  this  court  reversed 
the  jttdgaaent  and  directed  the  trial  oourt  to  reduce  respondent's 
piymishment  froa  2   years  to  90  days,  ^■^e  have  examined  at  petitioner's   I 
request  the  case  of  the  Peoale^.  g.x  rel  Huach  v.  I^t?|^t«^??-y^<^t  ^%   fiX*» 
292  111.  App,   630,  but  do  not  find  a  similarity  between  the  circum- 
stances there  and  here.  This  court  held  that  the  (^^arbj^o.;^  ana  Greenzej,^ 
cases  were  proper  cases  in  which  to  punish  the  respondents  for  tiroes 
carelessness  in  the  performance  of  duties.  In  the  case  at  bar  we 
must  detesraine  whether  the  Judgment  of  the  trial  court  is  contrary  to   I 
the  manifest  veight  of  the  evidence.  Our  inquiry  is  limited  to  the 
Judgment  order,  its  findings  and  the  evidence  in  euppoiPt  thereof. 
Ihere  was  no  evidence  that  the  respondents  did  the  unlawful  acts  found 
to  have  be©n  committed.  The  evidence  or  legal  inferences  therefrom 

■•J 


«xl^  ^.94E(J  dls^jEi  ^   $mi  h9m$  twnq  fsttt    «tTI>  .cK^   .irX  TTS   .f^lgmtttyrC 

u)S.   «J&^t'x^^£>  sa^iset^f'  iiiklfmlff  •iH  b0f7.iitmo&  s«Tr«»it»ilt  tttmbaoqiit/i 
.•■';■>  v^fT.uov  ^<jj  so»i'««iii?j,fa   ,*imt^   «v»ft"    .XII  dfX   ."yftx    ,&*•  i»*q«rfD  ^arff 

nl  _  .  xi^  to  uSa^mf^tp^^^t  »siS  >•««  tMum  tn%mii»laue  dttnt  t^tivii  ot 
tUSi&SL  ti^sia%»%i<  Brit  &l  »»9a%btrB  iantoltttf^  no  ft^asd  «9eos««X«<tso 
f^f'^f  «i^  i;jt:^A  jTrsveo  si&t  ban  ««^gt  '^»  oiT  9  »«nl  0«attrf  ;rittieo<»*i  ao 

aitaMQaitlv  9^  aaisarhf  iisjt2£  s.Q^ii^^ji^O  a^?  JiX     ,s>r«£l#«  ao  a#i$oo  ana  OO.OSrt 

"    ""iva^  J"si.r'>*       ■-      ,  > /ij   tjs«j;?   t«iSj  Mit/#a«l    ^^oi^^v  ae  feeMosat 

*tii«&«Ov/    .   ,-:.uu^-:      .   tf-iocf,*  Iain?  9d?  h^t99^l^  tma  ^atigbul  9At 

-luic"  '    fj^QW.?sef  t*liAiliajf»  «  Sail  ^o«  «6  totf  ,01^8   •crc^   .XII  Z9Si 

ij;i.;;i_ J;,j  „  ..^ir:^"?-'..,,  '^^'?   *sii^  AXeil  3rr»®o  airf?     ,«ie»ri^  feft*  9^9tii  a^oiuifa 

>  .»mio<l»6in  »ii^  ^ioti^  otf  lioMv  ai  «aa«9  tadfoic?  inav  aaasa 

-•■■■  ^T'®^' "      "'    'il     ,smil«-&  lo  »«Mi«iK*»ot'%a<or  art*  tti  a««iia«*XrttiO 
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««^t»^^x1?  saonsia^,:' ■  '.•:■,    •  v    «■■'""     . " fja-tlaiiBO*  asacf  •▼ail  o# 


9 

Justify  no  finding  that  thef   knowingly  permitted  or  acquiesced  In 
pemlttlng  the  eommieslon  of  the  several  unlawful  acts  charged. 
Counsel  for  The  People  argue  that  cTidence  of  failure  to  examine  and 
count  the  ballets  by  tens,  in  the  manner  required  by  law,  and  the 
ballots*  tally  sheets,  application  sheets  and  other  exhibits  establish 
Btlscenduot  and  aisbehavior  ©a  the  part  of  the  respondents*  We  have 
considered  hereinbefore  the  question  pertaining  to  the  eidiibits* 
The  Judgment  order  does  not  find  that  the  respondents  were  guilty  of 
sorting  and  oountli^  the  ballets  in  a  maimdr  which  Tlolated  the  law, 
but  finds  that  they  were  guilty  of  knowingly  pezwltting  or  acquiesced 
m  permitting  the  several  unlawful  acts  recited  and  then  finds,  ^. 
reaeon  thereof ^  the  respondents  guilty  of  alsbehsTlor  and  conteaptie. 
The  latter  finding  rests  upon  the  sfeclflc  prior  findings  and, 
consequently,  cannot  stand  if  they  do  not,   ^liether  the  respondents 
were  guilty  of  misconduct  other  than  that  of  which  they  were  found 
guilty.  Is  not  before  us. 

For  the  reasons  herein  given  the  judi^aent  of  the  bounty 
Court  la  reversed  and  the  cause  remanded, 

HEBSL,  J,  CONCimS* 
BORKI.,  P.J.  TOOK  HO  PART, 


ill  hoc  il-j^irncf  iiibalt  ott  '^llJaj^t, 

BM:  ■ii*milv\.  -Uf^xA  •IqOB'i  •xtT  not  I««aired 

(  at   ^9a*i  t^  9totXa4  9si:i  Stmoo 

ttX  ^icttB-9tXQ<fm  ^aia^Afi  xllmt   ^a^oXXittf 

ill   foil  «9cif>  ftno  tA«lBS&Vt   *^ 
3d;f  saitflUf 00  &««  snlfioa 
f.l^«aii«oa:^  to  x^iiira  tn9v  tfiiil  }Aill  a^itit  firtf 
tofn  XulwaXntt  Xertttirva  ftil^f  SOi^Mljnoq  tU 
■-'.fllsr^  «»Mfcnoqa«n  oil*   ^'^oaieriJ  floajK»n 

leura^'     .toii  oi&  t»<^7  tl  hti&i%  tQan»o   ,tXtii6upaaaoo 
ut  Tsti^To  ;fQ&J&iiooaX0  to  ^ifXXfrs  a^aw 
•St;  ^nola^  ioa  nl   ^xSlttr^ 
■artsii  aaoa£«i  ad:}  lot 

.f'^onssi^   atwijo  §rf*  bOM  feaa'ssrsT  ai  titfoO 
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Hfe  DF-INIOIS  or  fll£  OOURf. 

1^Cl«  an  apnftul  from   an  opd«r  oF tfe«».£o%uftty  Go«uPt  vhioh 
found  ^^  i^8pona«nt6,  sleotlon  officials  ia  the  IStli  preoinct  of 
^1t*Ml  iat  ward,  Chieago,  Illinois,  guilty  of  contempt  of  court  for 
aiseondttet  at  the  Jitdioial  -leetion  of  Jmi«  S,  1939.  %«  rse^ondantc 
Winter  end  i'"«inbtrg  w#r«  eeatenedd.  to  tht  Coimty  Jail  for  two  ye^r  s 
and  Ca^ina.ti  an4  it]»ef«li  «aeh  for  eix  months. 

fhe  isroecttding  wat  •(^KEi®ne»d  by  s  oetition  of  »John  ^sMh, 
01U.«f  Cl«ilt  of  the  Bofird  of  Sl«otion  Oosmiseioners,  Ghiesgo,  for  s 
r«l«  uoon  reapondente  to  show  eaaes  why  they  should  not  h»  held  in 
oonteaisjt  of  court,  1*h«  rul«  issued,  the  rsepondents  were  arrested 
uader  writs  of  attachment  issued  out  of  the  County  ^ourt,  and,  after 
trial,  the  rule  wsae  lasde  !?-b»olute  against  respondents  and  the  order 
Appe®l«d  from  followed,  fc.  G,  s®^s,  named  la  the  i:setition  with 
reftpondeate,  was  not  arrested  ^nd  vas  not  tried, 

fhe  petition  filed  by  Buseh  charges  that  the  respondents 
Itaowingly  peiwitted  or  aeouieseeri  in  penaitting  certain  pereoae  to 
•omit  offenses  against  the  election  laws;  knowingly  refused  to 
properly  perform  their  duties  ^s  election  officials;  knowingly  made 
a  fslse  ceavasc,  tally,  proelsmiation  and  return  of  the  vote  cast;  end, 
fraudulently  and  oorruptly  made  a  false  oertifioate  of  the  true  vote 
cast  in  the  preoinet  in  which  they  served  as  election  offioi&ls.  The 
Judgment  order  finds  thtt  respondents  knowingly,  fraudulently  and 
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unlawfully  <mad«  a  falfi«  eaWRMMi*  Hidtly,   pjroolstiiiiiitlon  and  return  of 
Tot«8  o®»tj  Knowingly,  fraudulently  mnd  unlawfully  r>tniltt«d  or 
%e(ial«se«d  In  ?5«palttlng  p«r«on»  oth.«r  than  the  voter  to  «ign  aoplloa- 
tloni  for,  and  th^  stma  persons  to  oaet  titm.  b&llots;  knovlngly,   tt««» 
permitted  or  aocul98tt«d  In  pemittlng  an  applle .  tlon  to  be  signed  and 
a  Yot#  o&st  In  the  n&mt  of  a  man  tlisn  ieacl;  Jmo^lngly,   eto,,   permlttsd 
or  accule^eed  in  pervitting  ballots  to  be  ez^sed,   altered  or  eJtenget 
toy  persons  otiier  than  the  Yottrsj  knawlngly,  etc.,  oertified  to  the 
^oard  es  east,   en  untrue  and  ineoj^reet  total  Tote,  aAd  thereby  fraudu- 
lently, oorrii^tly  and  unlsu'fully  cs^used  s,  dlfferenee  in  the  aetual  vote 
^nd  the  vote  eertified|  and  th^t  respondents  and  saeh  of  the«  were 
guilty  of  eonteaipt  and  nistoehsvior  by  virtue  of  the  foregoing* 

In  the  preoinot  involved  heire  3alis  served  as  ^epublieaa 
Swi^f  linter  and  l^'elnberg  as  i^^noeratie  Judges,  Oaminati  as  ^iepublioan 
@leric  and  Knefeli  as  Sio^eratie  Oierk,     ^hey  were  i^pointed  by  the 
Board  of  'ilaetion  Oooailaisioiiers,     ''*int®r  wbb  not  a  resident  of  the 
ppeeinot  at  the  time  and  had  aeted  as  an  eleetion  offioial  off  and  on 
for  abeut  five  ye&rs.     reinberg  had,  at  the  tlae,  lived  in  the  preeinot 
over  a  year  and  ha,d  served  onee  before,     Oaalnati  lived  19  years  in 
the  preoinet  and  had  served  tifice  before,  Knefeli  did  not  live  in  the 
preeinet  and  had  served  tkre©  tiaee  before,,     ^hile  the  voting  was  in 
progress  Csaiinisti  printed  the  aif.ia«s  of  the  voters  on  the  applie-'^tions 
for  bsllotsj   "3ahs  and  wintwr  eheeked  the  ai^atures  on  j^plie^-tions 
«fith  the  oorreeponding  frdgnaturee  in  the  preoinot  binder;  Knefell 
filed  the  applleation  blanks  in  the  binder;  and  Weinberg  initialed 
and  gave  ballot®  to  voters  after  the  signatures  were  eheeked*     At 
the  elose  of  the  pells  several  watehers  vith  proper  oredentials 
attended  the  eortii^  and  eounting  of  the  bsllots,     ihe  b&llot  boxes 
rer©  emptied  by  the  trudges  of  ^-lection,   were  sorted  and  olaoed  before 
£Jah8  who  counted  the  votes  and  ealled  the  oo^nt  to  Caainati  and 
Knef eli  who  reeerded  iti 
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and 
Aft«r  the  eanvesfi/t^Hy  of  the  Totes  In  the  p]*eeinet  the 

ballot  boxee  vere  sealed  &nd  the  eeale  signed  and  the  boxes  delivered 

to  eaployeee  of  the  £leetion  Commiesloners  in  the  City  H&ll.  I'he 

boxes  vex*e  loiaediaitely  tran8nort#d,  tmder  guard,  to  emere  Bi^there 

Storage  Houae,  where  they  were  stored  in  a  sealed  Tault,  On  October 

24,  1939,  they  were  taken  to  the  t'lection  Goaraissioner**,  placed 

111  a  Tsult  and  on  th  t  day  turned  over  to  James  Gonnery,  eoeci«l 

oosusiesioner  &p  oiated  by  the  trial  court.   fh«  boxes  i*ere  taken  by 

*'onnery  to  t   table  in  the  **leetion  CoaiBissioaer's  Office  and  ther«  the 

e«&ls  were  broken  and  an  official  recount  made  by  hi«,  in  sceordsnce 

*(rlth  the  order  appointing  hia.   ^tfter  the  recount  Connery  resealed 

the  boxes,  and  delivered  thea  back  to  the  custodian.   On  Js.nuary  9, 

1940,  the  seals  were  again  broken  by  eaiploye©  ^arsland  of  the  Election 

Coiraissloners*  office,  apparently  without  oi^er  of  court,  snd  the 

contents  of  the  bones  mptied  on  a  table  in  thu  t  office  to  enable  a 

handwriting  ext>ert  to  exaaine  the  ballots  for  evidence  to  supoort  the   j 

petition,  fiesfsondents  were  not  present  an   either  occasion  when  the     I 

seals  were  broken,  nor  during  the  recount  or  the  sxaain&tion  by  the 

expert,  although  At^^omey  Oowd,  vrtio  ap^^ee^ra  to  have  represented  the 

respondents  at  the  initial  hearing,  signed  with  Connery,  the  seal  of    I 

a  box  which  did  not  contain  the  ballots  )x»t^.   in  question.  Con.nery, 

exe#>t  for  Oowd's  slgn&tare  on  the  ssal  of  thet  box,  had  no  recollection 

of  the  Ifitter's  presence  at  the  recount*  Counsel  and  the  trial  court   ! 

diseassed  calling  ^^wd  as  a  witness  but  he  was  not  called*  No  one 

appeared  for  the  respondents  at  the  axafflin^tion  of  the  bsllote.  /ioth 

openings  of  tte  boxes  oocurred  out  of  court  and  out  of  the  presence 

of  the  trial  judge. 

The  testifliony  of  the  various  oersons  who  had  custody  of  the 

boxes,  removed  them,  broke  th#  seals  upon  them,  hendled  the  contents 

and  reseal9d  the  boaes  is,  that  the  contents  thereof,  except  for 

numbers  on  the  ballots  isade  by  a  nunbering  aaohine  under  ^onnery's 

sttpervisioh,  were  in  «he  aaae  condition  at  the  trial  as  when  received 
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.,,.,.- ,,,,r  r..-.  iji^cd   '^-■- '    '•■^"    ^-x^i^i^  %lm*^  «M*   ImM  i>'aiiij»a  •*5t»V  »9li^'  *©jrf»4 
.XX«H  t'"^*-    -"-    -=    ■a«i:-«««'.i9»-t»»oO  «#l#S«fa  td*   to  •»«X0i<^2    ^- 
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■Ts«nnt»  •'■■■•* -  *•  jraij«J  i!wii*3  bm9vil^fi  beta  ,a«3cod  «il# 

r:iJ   Y/-^  '.-ewn  «•«**  ^Pt!±  ten   ,n$3*cnt(S  rsaw  8i«ea 

-M^      ,^'  IV    vojwo^iA  48»oilfX«    «tv*^« 

tls^rreov"  ■         .  r.?^,uA;fi9  s'AwotI  not  ^v«WCt 

^iNJO'  r?- t'U  «il^  iKaj&  Xc-aflifo'^      ,-^iiyQai.i  siiJ    -* .  e-oii^as^^?'  »'i«*ifaX  tii#  to 

"^a-       ■      ,"■■"■'  f8«f  »*®a«riv   .?.  s,s  AvoU  §11.1  IXa«  ft»«airMilb 

ft^  ^«®  tilJ   ler  0^n*eno(?ii»ii  tMkf  not  lm«iiii^« 

ri'ua-v  fc'  •.  ijjwo  iir»fc  ^«Si^©c  te  f«r«  fe«t«iw«i«E^  »»:»o<f  «il^  to  8^iii#<!0 

■;«fj;icio  ^?cii  ::^3C^n,;ai   ^x.oiU  tit-^ij  '■■*■?  ».7i,owir  ,»»rft  Smu^KmavL   (toxoid 

■itot  .tc^^fK-T*   ,t9f>-i9iw  (s*iMi3«0!r)  siijj  3*tii*   ,a^  ifMWd  ^Ai  fc«Ii»o««w  Ana 
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by  th8  &loetion  Oommief>!ionere;  a,n&   tliat  the  oontents  of  th«  boxftt 

h«ve  not  b««ii  tii«p«r«d  \flth,   •ras«d,  altered  or  lnt©pf«r«d  with  in     j 

snyvlse,  Hesponcientt  eont«nd  tli  t  th®r«  wag  opoortunlty  to  tanptr 

with  tfa«  ballots  and  that  th^  elreuastancet  surrounding  the  ballot 

boxes  ftnd  ballots  after  th«y  came  Into  possession  of  the  Sleotlon 

OomiBiealoaers  and  until  the  trlsil,  aff®«t«  the  Integrity  of  the 

ballots  as  evldenoej  and,  furtknr,  IMt  no  contact  was  r.«9ndlng  and 

thet  the  boxes  were,  therefore,  illegally  opened*  "^'he  petitioner 

anevers  thst  the  ^apreae  ^'ourt  deoided  these  contentions  sdYereely  to 

the  respondents  in  Stockhola  t,   i^ly.  374  111,  441.  in  th®  recent 

0A8«  Of  fl^e  .^eojQla  T.  FwrvQ.   at  al.  Opinion  Ho.  41404,  the  ^eeond 

l>iTieioa  of  this  Court  oharaoturls^d  ss  "♦msafe*  the  proeedure  or 

Method  eaiployed  here  in  r«oouBtli^  the  ballot®  by  ,a  Speoial  ^^opwdssioner 

outside  the  presenc®  of  the  trlel  court.  *^he  eourt  there  also  held    | 

th/-;t  slaee  Oonnery  waa  ordered  to  examine  the  bsllot©  on  the  reeount 

and  sinee  the  reoount  disclosed  no  erasures  or  alterations,  then, 

because  later  ah  ea^jert  discovered  erasures  and  alterations  aaong      | 

the  bs^llots  counted,  the  infersnee  was  th3?t  there  was  tafflperlnig,  and 

the  inttfrlty  of  the  ballots  afi  evidence  '#?iS  destroyed.  In  the  ease    i 

before  us  thera  I®  no  r«eord  of  b.  written  order  sppointing  Connary, 

Me  ws«  direetad  orally  by  the  oeurt  to,  "take  them  down  to  the  Heotion 

^oiBmlssianere  Office  and  recount  tlii«*f 

€oimery  testified  that  j^  did  not  believe  that  he  aade  a 

•eaorandufli  of  the  condition  of  the  ballots  at  the  time  of  the  count 

and  had  ne  recollection  of  any  erasures  on  ballots.  It  is  clear, 

those 
however,  that  he  personally  counted  as  vslld/ballote  identified  at 

the  trial  by  the  expert  us  hsving  been  erased. 

itt  the  election,  out  of  which  this  proceeding  arose,  lA 
addition  to  the  judicial  ballot,  a  separate  propeeltion  ballot  vas 
voted,  one  proposition  concerning  Oak  Forest  Infiwiary  snd  the  other 
the  ^ook  County  Hospital.  The  vote  for  Judges  certified  from  the 


Al  ^iw  &»t^t.%»Sal  T..-'  5f^ir^-t.r/:    ,?>«■'!/•>•«»    t4*"-t'«'  fe^iequ&J  «fted  ton  •vjui 
acXitu?'''    v'-.i   '1-   fi'-i-^ftftijaoi?  otft-t  »*»«  Ttn^i?  "xaJIfa  aJoIXiad  baa.  •«XMf 

ifif^am.  .    -  -         ♦   -  -    ^.^.^  .»  irllflbtff^t^  "^  aJfla&ixoijiM  Mlt 

'■'•  **ifc *,.•■...„  ..-,i  :.©,?oX©ai&  ^jvuo^^n  •tis  •sail  ftos 

,foXjr«c^  XiJioXJ&fft  «M  ^'    ^^   iioX#lW&* 


?■-.,■".!  '..■      i»'l3iO»  . 


,'.v+i»       «. 
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16th  praoinot  wai,  straight  P0»>eratie  £41,  StMrtilli  Ktpublloan  7, 
No  votas  for  IndlvlSual  candldatop  were  oortlfied  as  cast,  Tho 
eortlfled  vote  for  pvopoflltione  w»s  OsJc  forest  Infirttarr  ^'or  121, 
Agftlatt  42;  Cook  «2oanty  Hospital  For  122,  Agaln«t  41.  ^onn«ry»« 
recount  of  thA  ballots  osist  in  the  preeinot  disoloeod  no  dleeropeney 
in  the  n\»Bber  af  Judioir^l  ballots  certified  and  a  &!isop^fpnXMf   of  o&a 
▼ot«  in  esioh  of  the  propositions. 

&«Yea  25trai^;iit  itepubllosn  ballots  were  sertlfieS  froa  tho 
preoinet  and  appoar<?^  in  tli#  r#eount.  fh9  handwriting  expert  t«8tifiod 
that  in  h«r  opinion,  b^sed  upon  &n   $3:saini!ition  of  the  b&llots, 
erasures  h&d  be<«^n  ai^ds  of  erossds  on  32  Jmdiei&l  ballots  and  that  29 
of  stteh  trasures  appoiarod  in  th@  Hepublioan  oirols  or  Hepublio^n 
oirol&e  or  squ&res.  Th«  export  testified  to  other  findings  whioh  are    i 
not  relevant  to  our  TWftmr   of  the  judpient.  '^&   reeord  does  not  show 
a  breakdown  of  the  erased  ballots  into  @trai»iit  and   split  br>llots, 
exoept  for  6  ballots  identified  as  having  been  erased  in  the  f*epublio^:^n 
oirel«,  Jlevea  persons  testified  that  they  voted  the  straight  i*epublicj^a 
tieket  at  the  el^sotioa,  of  these  Osbom  Ousley  reaepabered  that  ''Greea   | 
and  Mr.  i^elly  ran  for  of  flee  on  June  5,  1959";  tiia  testimony  of  the 
witness  «^«ssie  Parker  as  to  how  she  voted  is  too  vs^e  for  consideration^ 
and  Baowden  '*eouia  not  swear®  that  tlie  si^aiature  on  the  applioAtion  was 
his  and  his  testimony  of  voting  Is  not  definiti?.  Were  it  not  for 
the  faet  that  a  majority  of  registered  voters  in  Cook  County  do  not 
vote  in  Judicial  ""leotione,  an  inferenee  aight  be  Justified  tb?  t  iinowden 
voted  at  the  subject  election.  Two  Judioial  ballots  appear  to  have     | 
bean  rejected  as  spoiled,  but  the  record  does  not  discloee  whether  or 
how  they  were  aerked,  ^evei^l  witnesses  testified  thst  they  voted 
split  tickets,  but  there  is  no  evidence  of  any  ballots  having  been 
aax^ed  in  DegM>e ratio  squares,  jnor  was  any  evidenoe  given  by  the  expert   | 
that  erasures  had  been  nade  in  Deaocratie  eqtiares,  nor  were  any  ballots 
counted  or  recounted  for  individual  6<NBOoratic  candidates.  Also,  of 
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■s 

*?sdt    •■  ,:?aMi;,^4  «4^  to  welv©'*  -iwe  ©^  $itaveX««  't«B 

V  -  .'^.t»>  «($0X  »irftli^  ^&&.unG  i>At  tn  nw9&aia»«|. « 

r.r?4.r.^ttv?5*    '^At  ^.-.-iviefil  «?#  *eX-1i^a»^X  a^foIXif^  9  to!  ifqtMM 

>M^  i)i»;?cv  -ioiii  jiSs  b%ilXli%%i  ftiie«nu»Q  ii«vtt^^    .sXe^Jto 

•  W^  ■  ■a'j«(«;lai<5«s-i^.'v    •t&i.-ai.      n-iaUaO  m%9M  )o  -  »A0i7»»X9  Ail}  iTs  tfsji«i# 

k^tfn-  ...I.  j&«3«<r  itm  wo4  oJ  Sii  isj^iait  •!•««&  aaitOtitv 

i&w  AciJAoi  ;/•'?:.,  11  .w J fi  ftj^  ,t*r^^   "♦fjfstfws  ;foa  l^luo**  is^biv&ti^  bam 

^itm-ml  '^i:9i:^v  lo  y^nomjUt^^^t  ^tsl  Jbmt  (tlM. 

••»«nffrtii-|j  fu,.    ,-3i3CiXJoaX"*  X^iloifiMHrV  fll  ♦#•▼ 

--        _  ■  ay©«J'Xv  ia«fav»*'      .iiejtinK  «Mt»«f  t»^  woil 

a<«d  i^Xvuii  sioXXj»fil  {m»&iv:«>  cti  al  tt^^iit  iud   ^aimtalS  iJLIqt 

qpt«  e4^   Xii  a^Mi        ^n  .  ,,i  «jjtf  ion    ♦a&^;3UEj»a  oijt^naofs^  ai  i^ftlluui 
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thote  vitneeset,  £th«l  Godfrey  ahA  Xovftrd  ?ait  rem«flilMr«4  thst  Jadg« 
Holland*!!  asuae  app«fertd  on  th9   ticket,  it  le  conceded  Judge  Hollr.nd»8 
name  '  as  not  on  tlio  Mllot.  f)i«  witnessts  Criffltht,  Dunn,  Frl80ill« 
Mills  and  Will  Strong  ada  nothing  by  their  testimony  to  th«  dotormin- 
atloB  of  the  Iseuee  In  thle  efise,  and  Bebeooa  Oueley*e  tettinony  Is 
eontrsdloted  toy  her  husband,  Ther®  Is  no  eontentlon  and  no  evidenoe 
that  any  of  the  Hespondente  eras«d  or  altered  any  ballots  nor  that 
they  plaeed  ereseses  on  any  ballots  so  erased  or  altered. 

It  Is  olesur  fro«  the  evidence  that  foii^erles  were  eosuBitted. 
ieireral  witneeses  testified  that  the  signatures  purporting  to  be 
their B  on  applie^^tions,  were  forgeries,   'i'herf  is  no  evidence  tha.t 
the  forgeries  were  coamitted  by  the  respondente.  They  deny  th^t  they 
eoeueitted  forgery  and  they  and  Otto  ^^SLa&n,  &   precinct  captain  who 
attended  the  count,  deny  thst  any  forgerlB&   ^ere  eommitted  in  their 
presence  or  with  their  peraiaeion,aoa«l«seence  or  knowledge,  ihere 
is  no  evidence  th&t  the  reapondentt  knew  or  should  heve  known  any  of    i 
the  pwsons  whose  newsies  were  forged  and  no  witnesses  who  testified  to 
forgery  ©&y  that  they  knew  the  respoMents.  It  la  clear  also  that  the 
MjM  Of  -^^Ibert  K   filler,  who  died  before  the  election,  ^ee  forged  to 
an  appllottlon,  but  again  there  is  no  evidence  connecting  the  respondents 
with  the  forg«ry,  nor  sgsln  is  there  any  evidence  that  the  respondents 
knew  Albert  Miller  and  there  Is  the  asae  teetiaony  of,  «nd  in  »uo  >ort 
of,  respondents*  denials  of  any  wrongdoing  or  knowledge  thereof.  There 
was  evidence  introduced  to  prove  other  irregulferltlee,  but  no  finding  \ 
in  the  order  was  based  thereon  and  we  shell  not  oonelder  that  evidence.  | 

A  euawary  of  the  evidence  to  sustain  the  finding  with  relatloaj 
to  erasures  and  alterations  in  the  contei^t  order  shows  the  reliable 
testliiony  of  8  witnesses  who  fast  straight  Hepublloan  ballots,  2  split 
ballots,  with  no  evidence  @8  to  whether  or  how  they  were  auirlted  and  i 
the  certification  of  7  Straight  Republican  ballots;  apparently  i 
reliable  testimony  of  the  voting  of  6  sollt  ballots,  plus  the  testimony  , 
of  the  exoert  of  an  Indefinite  number  of  erasures  In  Republican  equares  | 


-rcdi  JgjiJ  "ijatu"?  x®-**'"-^'     «.«#e9lka©<?t»»*!'  «jt?  ^4  ^»^tla»o6  ©*r*v  9»i'»»|§'tol  iidf 

iSifer  Js^  onJ"-^  -vir^fa  ^  .ii;rii»fe«©^en  »f*»  w*n;i  X^^^  ^*^*  t»«  T*****"* 

»6ffO(^«9'?   en+  jjffl^»ti«ioo  t.Sja8f../.Ti>.  oft  si  n«iit  6i4i||A  #«r<f   ,fieil»9iX«iQ»  At 
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and  th«  absene?  of  ^ny  votes  counted  for  individual  D«moorgtle  Jttdg«f 
on  tti«  r®«ount,  and  th«  -  aaence  of  tsatlaony  of  any  sre.eures  In 
Osmoerstie  aouaree,  t©  suatcln  the  finding  based  on  the  fot^^rl^B, 
th9r«  1b  th«  reliable  testimony  of  forgeriee,  vlthout  &  showing  that 
the  respoodenta  knew  or   should  have  Known   the  persons  vhose  nanea 
were  forged  and  no  testlgaony  th  t  atich  persona  knew  the  reaoonaeiitg, 
Agalnat  thia  are  the  denials  of  the  respondent e  iupr>6pted  by  another 
witnesi  of  any  of  the  ohargea  afainet  theia;  the  s^bsenee  of   the 
testimony  of  the  duly  oredentlaled  w.^tchere  who  obserred  the  poat 
election  oanvasa  and  oo«int  la  the  polling  place;  and  the  seyeral 
wltneasee  to  the  good  ehara^stsr  of  the  respont^enta. 

We  believe  froa  whet  W9  have  pointed  oat  hereinabove  th®t 
the  evidenoe  Justifies  no  finding  that  the  respondents  knowingly, 
fraudulently  and  unlawfully  oeraltted  or  &©eulese«d  in  pei«itting 
th®  eoanRisaloa  of  the  unlawful  aote  r««Glted  in  the  order.  On  the 
baeis  of  this  evidence,  the  trial  oourt  to  Justify  the  order  entered, 
i>?as  required  to  infer  th-  t  the  respondent «  miowingly  peralttsd  or 
aeciuleseed  in  peralttlng  the  various  unlawful  aets  in  connection 
vith  vhioh  they  were  found  guilty  and  ts  infer  that  they  falsified 
the  count  and  the  eertlfio&te  of  the  count,  this  court  has  annouaeod 
oftea  the  reculrsment  of  the  proof  necessary  to  sustain  a  contempt 
order  of  this  Kind. 

Zb  the  c&se  of  l^eople.  ex  rel  ^mm^  v.  io.lcik.  et  al.. 

Opinion  So,  39351,  this  oourt  sslds 

"  hile  *  "  «  It  is  not  neoesesiry  to  establish  the  gu  It  of 
res  iondent  beyond  all  reaeon&ble  doubt,  it  has  been  held  in 
such  &  case  the  petitioner  is  raoulred  to  oroduce  *«oet 
eonvinoing  evidence  of  the  truth  of  the  charge,** 

Remarks  of  Justice  Matehett  in  thst   cass  referring  to  the  required 

proof  sir9   applicable  here, 

*Thie  is  BOiH*  narticulorly  true  'sfhen  »  Jud^jment  so  severe  as 
this  is  entered.   The  effect  of  the  Ju%aisnt  is  to  aeorive 
resT^ondents  of  their  liberty  and  humiliate  them  to  an  extreme 
degree,  and  such  punishment  is  not  to  be  inflicted  upon 
uncertain  and  doubtful  evidence,  ** 


i 

y 

•»-^Bl  alimowexi'^  £j9Jiihl-HUHi£  ift  b9im/e9  m^Scv  xtio,  to  •«•••<*  ^4^  bum 

ill  ^iVfxuM^^ttu  -^trnie^  %tte'm-l^f^^  to  nmnf^ain  .9^  btui  ^tm99tn  o^  •• 

5*iw,«''ift  ^''.fyrtv  i?«r»irf-s»r;  «iiJ:  mr«!;>.o4  fi-rM,  &tuc&ti  no  w»aii  a;ta«£»<s9$^»«t  ♦ill 
,    :•-■;  '^-u  a/io^iEi*^  Amm  S^'.Ai  %titm.li^*''3   on  An*  J^ITio'^  »n-#ir 

;:.«r..»0  ifi  i&i©fiws«i«f>o3  ■».«  ks-f^ijmitG  xXlunt^nbliw  fen*  ^XitjrHiXJulNsMrft 

lb«»4-ti«pi«cf  "^fX^wlweaji  a^ai>l)afH->«0«  »«l^  ^i^ti?  rtdtni  ot  69^lup*it  m§» 
ijoi'i '.-.f^^t  x»dir- iai4«  ittjsi  OJT  frAi  t^Xlif^  ft«»»t  new  \ftil;r  deXii^f  ^iilr 

?t»Xffl»  #«tfQ#  «iil3'  ,X«€©^  .««  a»i«l!^ 

w,.,^....«       ,.-.,      ...  ;       .*      *     «      *     »XXrfW» 

.    tv  ..V  ••,   ■■.-..■;  efijft©  £  jloti^ 

<»oltRtfl  to  einaiwH 

,f«tw^.  ^Idr.oiX-.  J*  »n.r.  to©«iq 
iX  sXeCT* 


P«tlton«r  conteadt  aii6[  ve  ^fr99  thp.t  tills  aeurt  held  la 

Peopl».   •»  rel  «ttg<h  v.  ^Mr^^<f%t   '^:%  U**   ^o.  4X536  and  ^eop^^,   fjt  rfl 

ftrnftBy.ait.   277  111.   Ao73,  479,    th  t  ppoof  n»«d  not  b«  fltad*  thst  the 

reenondents  them^elYss  eooniltted  the  eleotlon  offensAt  eligrged,    and 

that  Chfepter  46,   i^&r.   186  111.   a©v.   fatats,   authorises  th«  County  Judgvi^ 

to  T>uAl8h  ll#ctlon  Offlolr^Is  for  ooBtempt  for  nlsbshsvlor  and  gross 

•«r«I«tsaas8  In  the  perfojm&nQe    of  their  duties.     The  ^roof  neverthelesi 

to  justify  sttoh  punislUR^nt  aust  meet  the  reauirer^ente  of  the  rule  In 

this  State  and  there  nust  be  a  finding  of  suoh  misoondti^t  or  gross 

oarelessaese  hased  on  sufficient  eTldenee.     In  the  Q-r<engalt  case, 

the  diserepaneles  appearing  betv«en  the  raspond^nte*   tally  and  th&t 

on  recount  ranged  from  5  to  42  votes  snd  this  court  said  the  trial 

.a 
oourt  wa©  Justified  in  finding  that/ respondent  there  itnovingly,    etc, 

made  a  felse  asnrsgs  and  return  sad  approved  the  4u%aient  eenteneing 

th6t  respondent  to  60  days  in  th@  County  Jail  ®nd  iaposlng  fines  of 

a&O.OO  and  costs  on  others.     In  the  e&rhaog  case,  where  2S  >ritne9ses 

reeorded  as  voting,   testified  th^t  they  did  not,   this  oourt  reversed 

the  judgment  and  direeted  the  trial  eourt  to  reduce  reeoondent^s 

0u»lsh®ent  from  2  yeers  to  90  days,     ^e  have  exaained  &t  petitioner's 

r«<iuest  the  c&se  of  the  j-goole.   es  re:^.  ^usoh  v.   Hij^ntesai^^   ®^  &^«> 

S®3  111,   4pD.  630,   hut  do  not  find  a  siiailarity  betiresn  the  olrcum- 

stafiees  there  and  here,     'i'his  oourt  held  that   the  garbe.Qz  and  areenzeit 

•uses  vere  proper  esses  In  ^ieh  to  punish  the  respondents  for  gross 

e&rel*seiiess  In  the  perfomsanee  of  imties.     In  the  o&se  %t  b»r  we 

aust  deteraine  whether  the  judpient  of  the  trial  court  is  oontr»ry  to 

the  mfinifest  weight  of  the  eviaence.     Our  inctulry  is  limited  to  the 

judgment  order,   its  finding?  &nd  the  evidetioe  in  sv^oort  thereof. 

There  vas  no  evidenoe  that  the  respondents  did  the  unlawful  aets  found 

to  have  been  eonraiitted.     The  eviaenee  or  legal  inferences  therefrMi 


.*Mj»    ,tiOsj"^;«Uj  .3f-s«»'no  ea.t?^».tl*  int^i  .^;- :  •  Uifo  ssvX^afiBft/il  «#a9j^o^««ii 
...  t3m»«U  «»/«.?   a»»iicdir«tii   .acr^^**'   ,v»^»   ,XXX  WX  •lA'^i  «8*  *i,»J<3(AiP  lairtl 

isi  ft  J.  . /n^-r^-ii.  ;   »«••  3»tm  Sa^^m^^tattq  ritwa  ili)«irt  o* 

^    aff^vr^dd  ^J.  9*%  9^  Lb  f>dt 

Iff./'  ;-Sj6V    SiS-    Oi    6    «0*l"i  'OfM*^    «# 

ft©.  ,';;g.;ii|i.  ss«^i.>s3  fc  ,**?*5tJc  Hc  e^aoo  &IIA  OO.CXS/. 

-«tt©«sJto  «i4;f  m»-wsi^4  %t liiAULf^Ani  m  &«lt   arn  oft  Jwd   ,OE«i   •q<sA   .XXI  61^ 
.45-MiJS5£  '•■^■"'^  ■^a^ait^  »ri?  S.^ii'J  &r»a  3"tjt*--.-  ,  ■••'i»cl  etaa  rx«4l  teftiu^a 

rjK  -,  J  J«  »««»  ftdJ  si     ,!d©i4»©  "in  &Eni»«*s&1i««4  BtU  al  att»{|iiB»Xani»o 

»  . G o--; ,•' /L"   ■?"£>■;.  'la-  ■...'.',  lii^m^lbit^ 

hni  ■  ....  ;.     &9no.ftive  o«  «*v  •ItMlt 


f 

Justify  no  finding  th^t  th«y  ]movln|^ly  ptmltted  or  aoquieteed  in 
p«mltting  th«  coanlesioa  of  tha  eeraral  unlavful  eett  ohx^ed. 
Ooua0*l  for  fh9   Paopla  argue  thet  evldenG®  of  failure  to  exaraine  imd 
count  t&«  ballots  fey  tens,  in  th®  sasnner  required  by  law,  and  the 
ballots,  tally  tlioote,  aonlioation  sheets  ana  other  exhibits  est&blish 
nisoonduet  «ind  aiebehavior  on  the  part  of  the  r«sr>ondent8.  »e  h&ve 
eoneidered  hereinbefore  the  (Question  pertsining  to  the  exhibits. 
The  judgaent  order  does  not  find  that  the  r@5pi:?ndent8  vere  guilty 
of  sorting  and  eounting  the  ballots  in  a  asjiner  whioh  violated  the  law, 
but  find?  th;^t  they  were  guilty  of  knovingly  permitting  or  aoquieeeed 
in  penaitting  the  i^eTeral  unlawful  sots  recited  ^nd  then  finde,  pf 
reaeoB  th^rsiof.  the  respondente  guilty  of  laiebeh&Yior  a.M   eonteapt. 
The  latter  finding  reete  upon  the  speeifie  prior  findings  and, 
ooneequently,  oannot  stand  if  they  do  not.   whether  the  respondents 
were  guilty  of  aieconduet  other  than  that  of  which  they  were  found 
guilty,  ie  not  before  us* 

for  the  reasons  herein  given  the  judgment  of  the  County 
Court  ie  reirersed  and  th«  saase  remanded. 


,  P.J.  JkHB  WmtL,   J,  0( 
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'i'^m  ■ir.iSis  ^aii^an  on  x'Jtl^«»t 

M  r  |ff§  «ii»vr   t«iji;f    #«(!;?    9hal\   tw€ 

*stiitjfea^»«3''r^'  -^fi^   linn  fe»«i»T«i  al  **i»oO 


Hy« 


K 


SI 


./<?  X 


4S056  O  X  O  X^n.^   \y 

oorporation,  ■' '""^O 


__,..----"]i«f«a4eiit  «pp«als  from  an  opder  of  Jttii«'''^4,   1941^\aii-J 

3ilt*inf  la  the  tplal  cmxrt  lt«  appeal  fro«  a  aosay  Jv^t^^at  fiwr  I 

I 

plal&tlff  «nt9r#d  '^t^h  31«  194^« 

H^tlee  of  appeal  fwk«  tte,t  4ullga«©t  va®  filtd  ^rll  16, 
1941,     4pp0gl  ^11^  s.uS  pra«oip«  w«re  ^»ly  filed  and  tli«  latter       ^ 
speolfivd  %lis  report  of  tiat  proe«e^iBgg,     4uii«  t,   1941,   the  tl«» 
to  fobnlt  sti<l  r^ort  to  th«  tpl«l  jttdgt  w^s  ®:s:t9&di«d  by  etipul&tloa 
%9  3wk9  20,   1941  luaS  aa  tMt  Afttc  @  furtbur  «xtfia«ioA  «ras  ordered 
air«r  olalistlff*!  ©bJiKStioa,  to  tJ'ima  '■.■4,   1941,     ffe#  <3»f9aaaat 
t«a^»red  th#  p«oort  t©  ti*#  trial  Judg»  on  ^aa®  24,  toot  plaintiff's 
aotiofi  to  dlttffiies  th«  a-^ptal  ^as  tii«p«i^@n  sastjsia«d*     The  trial 
eottpt  fo^«nd  In  Ite  ^l&mlseal  ©rd«r  that  th0  eicteaaioa  ora«r  of 
iw&9  ^0  if»8  Si  aalllty,  haTiag  tetsa  tat^r®^  without  juriedletioa. 

Oar  4«eiel0a  Ibto1t»s  «  ocaetmctioa  of  Rul#  36,   y«otioa  2 
0f  the  'Mprmma  Court  s^l©«  pertalaint  to  th«  pow«r  of  th«  trial 
oourt  t«  «xt»nd  th«  tla^  for  siabaltting  r»port8  of  proeasdinga, 
Saprasa  Court  Salt  36  oroviclts  s  fifty  day  pariofi  after  aotioa  of 
iluisssil  withia  whioh  to  fubait  tfes  r«p#rt,   sad  tha  rul©  la  af feot 
on  Jwaa  £0,  1941,   prsvldad  th»t  a  trlsl  ja%e  may  maJLe  •aa  or&9T 
or  orc^era*  ftxtandlag  the  tiae;   that  tha  aoplieetloa  for  aay  aaah 
"ordar"  auat  b*  aada  bafora  tha  ascpiretioa  of  the  originel  Lsarlod 
(fifty  daya)  for  aabaittlng  raports;   thst  "tha  axtaaaloa  of  tiaa* 
ahall  act  9XQ99^  a  parlod  of  forty-fiire  day*  froa  tha  laat  day 
ef  tha  fifty,   snd  that  farthar  axtaaaiona  shall  ha  graatad  oaly 
by  tha  r«Ti«wing  eourt. 
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fWJPlel  oourt  an«  ulaintlff  cnn^tru^d  that  ml*  to  limit 
th*  trial  j*  to  *  »lngl«  «Tt«nBlon,   thouf^  It  B«y  txpli^  vlthin 
tlie  forty-f  ^ayi*     Ji^fftotlv*  Hov4i«l»«r  E6,  1941,   '^It  36,    3*«tioa  I, 

pro/fX&0»  tt  any  trial  Jti%*  »«/  »»fc«  "an  order  or  ©r<l«j»«*  •xttndlng 
thff  tim«i;   -t  mi?plio«etldn  for  '*ej$y  nnoh  9i*tl«r*  sraat  b«  aade  bofors 
tJie  «xaira*n  of  tHe  original  or  MliMti  jai^B&M!   t^t  th®  exfaaiai^ 

of  tisie  el"l  Bot  «xfi««a  in  tja»  aisEft^af  ft  rj«H.oa  of  forty-fiT« 
dey«  froaiie  IfiSt  4«y  ©f  the  orlfiasl  period;   &od  th^t  tha  rrviewiiiK 
eo«rt  aR2»*3UBll  grant  furtii^r  tscteiialont, 

;t  is  aYid»Bt  tfest  the  languaft  ©f  tii«  i«l»  im  this  DOint, 
in  fQr9i»ia«  ^0,  1941«  ^at  aaMjpioufi.     It  i@  &1bo  9vid«fit  th@t  th« 
i»ul«  v?fei«end«^,   «ff#©tl¥#  MovfHtfejifi.  f g,   1941,   for  the  sole  T>ar»©a9 
of  ctiH.'  *i^«  #:mblgttlty,     "ils®  Intention  of  tJit  smpr^sms  Court, 
.Q«lslgiic*ly  »t»t#^.  In  th®  ©rlglngil  rttl,c,   qbm  tee  eorreetly  dttex^ined 
la  tlieig^t  of  the  elsarer  e^reeslon  of  that  lRt«ntion  In  the  r«l«, 
&s  Attfitdl*     *'e  belleire  tfee  inteation  <^T  the  rale  l!=  mem  ee  it  w»» 
beforf   5ci  five  the  trial  Jadgt  tli,«  pswtr  to  enter  as  aaay  ordere 
of  ®xe«ii®a  mi  laay  b«  Re0»s»ary  ts  do  Jtiiti^e,   so  long  r«  the 
fi)Miii«  witJMa  th®  orlgiaigl  fifty  atayt,   ®.aa  sta  loaf  as  tlse  tetal 
eafteJioBs  graattd  &&  not  exeeed  forty-fire  'isys  sft@r  the  last  aay 
df  ft«  »rigiaal  fifty,     V#  fetliefe  tMs  dtoialoa  eoafowie  to  the 
lib-rel  toirit  of  th©  OlTll  Fraetice  mt,     ^^,   ftesorftlagly,   hoM 
tJM  ti«i  ©i^er  of  dieaieeal  v»»  erroaeously  tnt^red  aad  It  Is 
he*«tey  r^vereed,  *?ith  aira-etiijni  to  the  trial  aoart  t©  siga  and 
otrtiir  sad  peneit  the  fillag  of  b  report  of  i^.roeeedlnge  in  «««e 
«e.  4<  S  977S, 
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